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COLORADO SUPREME COURT
Walker v. Ford Motor Company - 2017 CO 102- (SC 11/13/17). The question
addressed in this case was whether it was error for the trial court to give a jury instruction
that allowed the jury to apply either the consumer expectation test or the risk-benefit
test to determine whether a driver’s car seat was unreasonably dangerous due to a design
defect. The Court concluded that the risk-benefit test is the appropriate test to assess
whether a product was unreasonably dangerous due to a design defect when, as here, the
dangerousness of the design is “defined primarily by technical, scientific information.”
The court further concluded that the jury’s separate finding of negligence did not render
the instructional error harmless in this case.

QUICK LINKS
Miller v. Hancock
Berthold v. ICAO
Elliot v. Ward

Peter J. Leiss P.E., C.F.E.I., C.V.F.I. has designed
and engineered systems pertaining to vehicle restraint,
crashworthiness, and vehicle safety. He commonly investigates
and testifies in matters pertaining to vehicle performance,
handling dynamics, and crash reconstruction. Search expert
articles and find out more at Robson Forensic.com

Align v. Boustred – Supreme Court finds jurisdiction over foreign manufacturer under stream
of commerce doctrine - 2017 CO 103 — (SC 11/13/17). In this case, a foreign company
with no contacts with Colorado was sued for a defective product. The Colorado Supreme
Court utilized the stream of commerce doctrine analysis to determine the prerequisites for
a state to exercise specific personal jurisdiction over a non-resident defendant. The court
concludes that under World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286 (1980),
a forum state may assert jurisdiction where a plaintiff shows that a defendant placed
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goods into the stream of commerce with
Legal
the expectationUpdates
that the goods will be
purchased in the forum state. Applying
that doctrine to this case, the court then
concluded that the plaintiff made a
sufficient showing under that doctrine
to withstand a motion to dismiss.

COLORADO COURT OF APPEALS
Miller v. Hancock – Court of Appeals
upholds jury finding of no non-economic
damages - 2017COA141 (CA 11/16/17).
Plaintiff Miller was involved in an
automobile accident with defendants,
Aragon and Hancock, and sued to
recover economic and noneconomic
damages that he claimed to have suffered
as a result of the accident. Before trial,
both Aragon and Hancock made
statutory offers of settlement pursuant to
C.R.S. § 13-17-202. The jury awarded
Miller only economic damages. Miller
filed a motion for new trial on damages,
which the trial court denied. Each of
the parties also moved to recover their
costs, Miller as the prevailing party,
and Aragon and Hancock pursuant
to C.R.S. § 13-17-202, arguing that
the final judgment Miller recovered
did not exceed their respective pretrial
settlement offers. The court did not
award Miller costs against Hancock, but
awarded Hancock the entire amount of
her claimed costs that accrued after her
first offer. The court awarded costs in
favor of Miller and against Aragon and
denied Aragon’s request for costs. On
appeal, Miller contended that the trial
court erred by denying his motion for
new trial on damages. He argued that
a jury’s failure to award noneconomic
damages is impermissible as a matter
of law when the jury returns a verdict
awarding economic damages. Miller
contended that it was undisputed that
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his injuries were more than de minimis.
The Court of Appeals found that
Miller’s characterizations of the relevant
facts and evidence lack record support
and that a jury could have reasonably
concluded that Miller’s injuries from
the accident were de minimis. Thus,
the record here was sufficient to support
the jury’s award of zero noneconomic
damages. Miller also argued that the
trial court should have included his
pre-offer costs when determining
whether Hancock’s pretrial offers of
settlement exceeded the amount Miller
recovered from Hancock at trial. The
Court held that whether a statutory
offer includes pre-offer costs depends
on the language of the offer. Hancock’s
offers unambiguously included costs, so
Miller was entitled to have his pre-offer
costs included in his final judgment for
the purpose of determining whether
either of Hancock’s offers entitled her to
recover her post-offer costs pursuant to
C.R.S. § 13-17-202. Thus, the trial court
was found to have erred by interpreting
Hancock’s offers to exclude costs.
Miller next argued that the trial court
erroneously reduced the costs he was
entitled to recover, yet awarded Hancock

On appeal, Miller contended
that the trial court erred by
denying his motion for new
trial on damages. He argued
that a jury’s failure to award
noneconomic damages is
impermissible as a matter of law
when the jury returns a verdict
awarding economic damages.

the entire amount of her claimed costs
without subjecting her costs to similar
scrutiny. Here, the trial court abused
its discretion when it reduced the
amount of Miller’s recoverable costs
without making adequate findings as to
whether those costs were reasonable and
necessary. The order denying Miller’s
motion for a new trial on damages
was affirmed. The awards of costs to
Hancock and Miller were reversed
and the case was remanded for further
proceedings to determine Miller’s costs
and whether, after determining Miller’s
costs, Hancock made a settlement offer
pursuant to C.R.S. § 13-17-202 that
exceeded the amount of Miller’s final
judgment, inclusive of pre-offer costs
and interest.
Berthold v. ICAO — 2017COA145
(CA 11/16/17). In this workers’
compensation action, a division of the
court of appeals considered whether a
claimant’s treatment with her newly
approved
physician
automatically
terminated her first physician’s status as
an authorized treating physician. The
division answered “no.” In reaching this
conclusion, the division held that the
automatic termination provision applied
only to a request to change a treating
physician made after the effective date
of that provision. The division further
held that section 8-43-404(5)(a)(IV)
applies only to changes of physician
obtained under section 8-43-404(5)(a)
(III). Because the claimant’s request to
change her physician predated section
8-43-404(5)(a)(VI)(B), and because the
request was not granted under section
8-43-404(5)(a)(III), her treatment with
her new physician did not automatically
terminate her first physician’s status as
an authorized treating physician.
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TENTH CIRCUIT COURT OF APPEALS
Elliot v. Ward – Tenth Circuit holds
cancellation of stock in bankruptcy
proceeding
rendered
shareholder
derivative suit moot - Docket: 16-6014
(11/17/17). Dale Hefner appealed the
district court’s denial of his motion for
settlement-related discovery, approval
of the settlement agreement, and order
regarding attorneys’ fees. This case
concerns the settlement agreement and
attorneys’ fees related to two separate
shareholder derivative suits on behalf
of SandRidge Energy Inc. against its
directors. The first of those actions was
filed in federal district court in January
2013. The federal derivative suit alleged
self-dealing, usurpation of corporate
opportunities, and misappropriation
by Tom Ward, SandRidge’s founding

THE CDLA UPDATE
CEO, and entities affiliated with him.
Hefner filed the second derivative
suit in Oklahoma state court in 2013.
The director-defendants moved the
state court to stay the action pending
a resolution in the federal case, or
in the alternative to dismiss the suit
entirely. Hefner objected, and the state
court stayed the action but denied the
motion to dismiss. In 2014, the state
court entered a stipulated and agreed to
order granting SandRidge’s motion to
stay. Then in 2015, the federal district
court granted a preliminary approval of
a partial settlement in the federal suit.
Hefner (1) filed a contingent motion
for attorneys’ fees and reimbursement of
expenses, (2) objected to the settlement,
and (3) requested additional settlementrelated discovery. The district court
denied Hefner’s motion for additional
discovery and, after a hearing on the

other matters, entered a final order
and judgment approving the proposed
partial settlement and denying the
request for attorneys’ fees. While the
appeal was pending before the Tenth
Circuit, SandRidge filed for Chapter
11 bankruptcy. SandRidge gave notice
of the bankruptcy court’s approval of
the company’s plan of reorganization
and filed a contemporaneous motion to
dismiss the appeal as moot, contending
that because company stock was cancelled
as part of the bankruptcy, Hefner did not
have standing to pursue a shareholder
derivative claim; the relevant derivative
claims were released and discharged as
part of the reorganization, and the right
to pursue derivative litigation vested
in reorganized SandRidge. The Tenth
Circuit agreed that Hefner’s claims were
moot, and finding no other reversible
error, it appealed.

CDLA Annual
Conference
15–18 Hours
CLE Credit!
CDLA’s most popular event
is the family-friendly annual
conference.
The 2018 Conference will
be in Telluride, Colorado,
July 26 – 28.
Click to reserve your room now at
Peaks Resort & Spa Hotel.
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Nelson Forensics is a multi-discipline investigation and consulting firm specializing in
forensic engineering (architectural, civil, structural, mechanical and electrical), forensic
architecture, chemistry and environmental science, and cost estimating. With licensed
and registered experts nationwide, Nelson Forensics offers unparalleled support to the
insurance and legal arenas. Please visit our website at www.nelsonforensics.com or call
us at 877-850-8765.
www.nelsonforensics.com

Summit Litigation Support has been designed to help attorneys navigate throughout the
course of litigation. Our eDiscovery, scanning, printing, video editing, and evidence capture
services are all valuable tools we have available to aid in the identification and outlining of
the case. Summit’s experienced trial support team implements the latest technologies to
succinctly convey your message to the court and jury. Our goal is to streamline the workload
and allow attorneys the freedom to devote attention to the message and meaning of the
dispute.
www.summit-litigation-support.com

As one of the oldest, most successful private judicial services in the country, JAG provides
the legal and business communities with cost effective, efficient dispute resolution programs,
including mediation and arbitration. In addition to providing alternative dispute resolution
methods, JAG arbiters also conduct mock appellate arguments and review; serve in courtappointed functions such as receivers, liquidators, trustees, special masters and statutorily
appointed judges; and conduct mock jury trials and focus groups. JAG is composed
exclusively of former trial and appellate judges, each of whom was a distinguished leader
during service on the bench. Each judge brings to JAG a commitment to case resolution
based upon a depth of knowledge and experience with litigants and the legal process.
www.jaginc.com

JAMS mediators and arbitrators successfully resolve cases ranging in size, industry and
complexity, typically achieving results more efficiently and cost effectively than through
litigation. JAMS neutrals are skilled in alternative dispute resolution (ADR) processes
including mediation, arbitration, special master, discovery referee, project neutral, and
dispute review board work.
www.jamsadr.com
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Vocational Diagnostics, Inc. is the authority in vocational damages assessment and life care
planning. Specializing in catastrophic injury cases, we are the experts in the assessment
of children and adults in a wide range of cases, including personal injury, divorce, medical
malpractice and labor/employment. For more than 28 years, VDI has developed a welldeserved reputation for its unbiased expertise. The fact that both plaintiff and defense counsel
routinely retain our services indicates the high level of respect VDI has on both sides of the
aisle for the quality of our work. We are proud to provide unparalleled professional consulting
and expert witness services to the legal and insurance communities throughout the U.S. and
Canada.
www.vocationaldiagnostics.com

VERTEX has been providing technical solutions for construction and environmental
professionals since 1995. We have 16 offices throughout North America and one office
in Tokyo, Japan. Our construction experts provide a host of construction management,
surety, and construction defect claims consulting while our environmental experts
provide due diligence, indoor air quality, and site remediation support services. Our
clients keep coming back to VERTEX for the quality, consistency, and value of the
reports and services we provide.
http://vertexeng.com/

Kineticorp is an experienced firm with an innovative approach to forensic engineering,
accident reconstruction, and visualization. We use cutting-edge technology to analyze
evidence, determine its significance, and communicate our findings clearly. Our extensive
toolbox contains computer modeling techniques, photogrammetric methods, dynamic
simulation tools, in-depth engineering analysis, and innovative animation technology.
These tools enable us to tell a story in the courtroom that is both clear and credible.
kineticorp.com

Envista Forensics, formerly PT&C|LWG, is a global provider of Forensic Engineering,
Fire & Explosion Investigation, Building Consulting, Equipment Restoration and Digital
forensics services. Envista has served the insurance, legal and risk management industries
since 1984. Our experts travel globally from more than 30 offices located across the U.S.,
Canada, Latin America, the U.K. and Singapore.
www.envistaforensics.com
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Advanced Professional Investigations is a local investigator-owned company centrally
located and serving all of Colorado. Years of in-field experience in insurance defense,
fraud and worker’s compensation claims investigations, and family law investigations
have enabled API to put together one of the most specialized and highly skilled team of
licensed investigators in Colorado.
Our services include: Surveillance, Insurance Defense Investigations, Employee
Misconduct Investigations, Cyber Media Profiles, Background Investigations, Asset
Checks, Witness Interviews and Photography/Videography.
We are Diligent! You can count on us to give a constant and earnest effort to accomplish
what we undertake. Whether we are conducting surveillance or any other type of
investigation, our job is to observe objectively and document precisely.
We maintain the highest integrity and consistency, ensuring our methods, techniques and
documentation will be upheld in a legal setting. We find timely solutions to our clients’
objectives. When you partner with Advanced Professional Investigations, you partner with
a leader in the profession.
www.advancedprivateeye.com

ESI is a premier engineering and scientific investigation and analysis firm committed to
providing our clients with clear answers to the most demanding technical issues. We have
over 180 professional personnel servicing clients from our 13 U.S. office locations.
www.engsys.com

Agren Blando offers court reporting, videography, transcription, videoconferencing, document
services, streaming, online repository and ediscovery services.
We host depositions, arbitration, mediation and conferences in our four beautiful and fully
equipped conference rooms. With offices in Denver, Boulder, Fort Collins, Colorado Springs
and the western slope, we serve the entire state of Colorado.
For nearly fifty years, Agren Blando Court Reporting & Video, Inc. has steadily grown
into one of the largest and most reputable court reporting firms in Colorado. We work
closely with individual practitioners as well as the world’s most prestigious law firms and
corporations.
National and International Coverage
We have a network of thousands of court reporters available anywhere from coast to coast
and internationally. We are proud to be large enough to handle the most challenging
litigation demands, yet staffed adequately to give personal and careful attention to each
individual client.
www.agrenblando.com

•6•

12.17

THE CDLA UPDATE
SPONSOR SPOTLIGHT
Please support the following Sponsors of the 2017 Summer Conference:

VSI was formed in 2001 to create a forensic science consulting firm to provide the
complementary services of injury biomechanics and accident reconstruction; conduct
original research related to these fields of science; responsibly apply and effectively
communicate the science; do business in an ethical manner; and provide outstanding
customer service.
The VSI team has decades of experience in injury biomechanics and accident
reconstruction analyses, testing, modeling, original scientific research, and trial testimony.
www.vectorscientific.com

Since 1983, Rimkus Consulting Group, Inc. has built and maintained a reputation of
quality, reliability, and integrity in service to its clients. Our staff of forensic professionals
is dedicated to fast, efficient response and delivering a product of uncompromising
quality. We have a local office in Denver, and 29 offices across the country to assist you
with your forensic needs. Please contact us at 720-488-8710.
www.rimkus.com

With over 90 scientific and engineering disciplines, Exponent’s staff of approximately
900, located in 20 offices throughout the nation and 5 international offices, combines
unparalleled technical expertise with the ability, when necessary, to focus this knowledge
in extremely short time frames. Our multidisciplinary team of engineers, scientists and
regulatory consultants will perform either in-depth scientific research and analysis, or
very rapid-response evaluations, to provide our clients with the critical information that
both day-to-day and strategic decisions can require.
www.exponent.com
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