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COLORADO SUPREME COURT
City of Arvada v. Denver Health and 12 Hospital Authority— Statute does not create a
private right of action to health provider (SC 10/10/17). Arvada police arrested a severely
injured man and sent him to Denver Health. Denver Health sued Arvada for the cost
of care, claiming that CRS § 16-3-401, which says that persons in custody “shall be . . .
provided . . . medical treatment,” required Arvada to pay the hospital for the detainee’s
care. In this case, Supreme Court clarified that (1) whether a statute provides a private
right of action is a question of standing, and (2) the same test for a private right of
action under Allstate Insurance Co. v. Parfrey [830 P.2d 905 (Colo. 1992)], applies
for claims against both governmental and non-governmental defendants. Applying
Parfrey to Denver Health’s statutory claim, the Court held that CRS § 16-3-401 does
not provide hospitals a private right of action to sue police departments for the cost of
providing healthcare to persons in custody. However, the Court remanded the case for
consideration of Denver Health’s unjust enrichment claim based on Arvada’s statutory
duty to provide care for persons in custody.

QUICK LINKS
HCG Platinum v. Right Way Nutrition

Owings v. United of Omaha Life
First Western Capital v. Malamed
SCO Group v. IBM

COLORADO COURT OF APPEALS
People v. Cockrell – Court of Appeals finds dying declaration statute is constitutional. The
victim was shot 11 times and was found by bystanders, who asked him questions. The
victim answered their questions but did not provide the shooter’s name. On the way
to the hospital, the victim identified Cockrell as the shooter to an officer who rode in
the ambulance. The victim died soon thereafter during surgery. No DNA, fingerprint,
or other forensic evidence tied Cockrell to the victim’s murder. The primary evidence
against him was the victim’s dying declaration identifying Cockrell as the shooter and a
bystander’s statement that he saw a car leaving the area around the same time the victim
was found that matched the description of the car Cockrell drove. Cockrell moved to
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suppress the dying declaration and to
Legal
Updates
find CRS § 13-25-119
unconstitutional
because it violates the Confrontation
Clause, but the Court denied Cockrell’s
motion. The Court noted that dying
declarations are an exception to the
hearsay rule because of their guarantee
of trustworthiness, and precluding their
admission would in many cases result in a
failure of justice. Cockrell also contended
that the victim’s statement did not satisfy
the statutory requirements for admission
of dying declarations because (1) the
statements were not voluntary; (2) the
statements were made in response to
questions calculated to lead the deceased
to make the particular statement; and
(3) the victim was not of sound mind
when he made the statements. The
Court of Appeals disagreed, finding the
statements met all requirements.

TENTH CIRCUIT COURT OF APPEALS
HCG Platinum v. Right Way Nutrition–
Tenth Circuit reverses order precluding
damages at trial as sanction for insufficient
description and computation of damages Docket: 15-4157 (10th Cir. 10/17/17).
HCG Platinum, LLC (“HCG”)
and Preferred Product Placement
Corporation (“PPPC”) entered into
a Marketing Agreement under which
PPPC agreed to place HCG products
into specified retailers in exchange for
a percentage of the proceeds. Shortly
thereafter, HCG filed the underlying
breach-of-contract
action
against
PPPC, seeking compensatory damages
for PPPC’s alleged breaches and a
declaratory judgment that HCG
properly terminated the Marketing
Agreement on account of these
breaches. PPPC counterclaimed for
breach of contract and asserted thirdparty contract claims against individuals
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and entities associated with HCG. Prior
to trial, HCG moved to preclude PPPC
from presenting evidence of damages,
asserting that PPPC’s initial (and never
supplemented) disclosures provided an
insufficient description and computation
of PPPC’s damages theory. Finding
PPPC’s initial disclosures insufficient
and its request to compel discovery
untimely, the district court excluded
the damages evidence from PPPC’s
disclosures. Exclusion of that evidence,
in turn, necessarily barred PPPC from
pursuing its counterclaims, and the
district court subsequently entered
judgment against PPPC on that basis.
PPPC appealed, arguing that the district
court abused its discretion by imposing
a discovery sanction that carried the
force of dismissal, despite the fact that
its discovery shortcomings resulted in
only minimal and curable prejudice to
HCG. After review, the Tenth Circuit
reversed the district court’s judgment in
favor of HCG on PPPC’s counterclaims
and remanded for the district court
to reconsider the exclusion of PPPC’s
damages evidence under an analysis
that considers, among other things, the
availability of lesser sanctions.

After review, the Tenth Circuit
reversed the district court’s
judgment in favor of HCG on
PPPC’s counterclaims and
remanded for the district court
to reconsider the exclusion of
PPPC’s damages evidence under
an analysis that considers, among
other things, the availability of
lesser sanctions.

Owings v. United of Omaha Life –
Tenth Circuit reverses trial court’s ruling
on disability benefits decision - Docket:
16-3128 (10th Cir. 10/17/17). Plaintiff
Greggory Owings sustained an on-thejob injury, for which he received longterm disability benefits by defendant
United of Omaha Life Insurance
Company, under the terms of a group
insurance policy issued by United to
Owings’ employer. Owings attempted
without success to administratively
challenge the amount of his disability
benefits. He then filed suit against in
Kansas state court, but United removed
the action to federal district court,
asserting that the federal courts had
original jurisdiction over the action
because the policy was governed by
the ERISA. The trial court agreed, and
Owings appealed. The Tenth Circuit
applied the review standard appropriate
for this policy and after review of this
matter concluded that United’s decision
as to the date that Owings became
disabled and, in turn, in calculating the
amount of his disability benefits was
arbitrary and capricious. Consequently,
the Court reversed the district court’s
grant of summary judgment in favor of
United and remanded with directions
to enter summary judgment in favor of
Owings.
First Western Capital v. Malamed Tenth Circuit rejects trial court waiver
of irreparable harm requirement in trade
secret injunction proceeding - Docket:
16-1434 (10th Cir. 10/30/17). First
Western Capital Management, and its
parent company, sought a preliminary
injunction against former employee
Kenneth Malamed for misappropriating
trade secrets. In 2008, First Western
acquired
Financial
Management
Advisors, LLC (“FMA”), an investment
firm Malamed founded in 1985 primarily
to serve high net worth individuals and
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entities such as trusts and foundations.
After selling FMA, Malamed worked
for First Western from 2008 until First
Western terminated him on September
1, 2016. In early 2016, a committee of
First Western directors began discussing
the possibility of selling First Western to
another company. Although Malamed
was not involved in these discussions,
he learned about the potential sale and,
in a meeting with other First Western
officers, expressed his displeasure with
the potential buyer. Following the
meeting, Malamed emailed his assistant
asking her to print three copies of
his client book, which contained the
names and contact information for
approximately 5,000 First Western
contacts. Of these contacts, 331 were
current First Western clients and roughly
half of those had been clients of FMA
before First Western acquired it. The
printout also contained spreadsheets
that included, among other information,
client names, the total market value
of their holdings under management,
and the fees being charged by First
Western. On September 1, 2016, shortly
after Malamed’s employment contract
expired, First Western fired him. That
same day, First Western served him with
a complaint it had filed in federal court a
month earlier, alleging misappropriation
of trade secrets under the federal Defend
Trade Secrets Act of 2016, and the
Colorado Uniform Trade Secrets Act,
breach of employment contract, and
breach of fiduciary duty. First Western
moved for a temporary restraining order
and a preliminary injunction to prevent
Malamed from soliciting First Western’s
clients. The district court excused First
Western from demonstrating irreparable
harm (one of the four elements a party
seeking injunctive relief is typically
required to prove) and granted
the injunction. The Tenth Circuit
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determined that if First Western could
not show irreparable harm, it cannot
obtain injunctive relief and held that the
district court should not have entered
the preliminary injunction here.

SCO Group v. IBM – Tenth Circuit affirms
claims based on finding of no violation of
independent duty - Docket: 16-4040
(10th Cir 10/30/17). The Santa Cruz
Operation, Inc. entered into a business
arrangement with IBM to develop a new
operating system that would run on a
more advanced processor manufactured
by Intel Corporation. The parties
signed an agreement memorializing
this relationship, calling it “Project
Monterey.”
Another
technology
company, The SCO Group, Inc., then
acquired Santa Cruz’s intellectual
property assets and filed this lawsuit for
IBM’s alleged misconduct during and
immediately after Project Monterey.
SCO accused IBM of stealing and
improperly using source code developed
as part of the Project to strengthen its own
operating system, thereby committing
the tort of unfair competition by means
of misappropriation. The district court
awarded summary judgment to IBM on
this claim based on the independent tort
doctrine, which barred a separate tort
action where there was no violation of a
duty independent of a party’s contractual
obligations. SCO also accused IBM
of disclosing Santa Cruz’s proprietary
materials to the computer programming

community for inclusion in its Linux
open-source operating system. In a
separate order, finding insufficient
evidence of actionable interference by
IBM, the district court granted summary
judgment in favor of IBM on these
tortious interference claims. Finally,
after the deadline for amended pleadings
in this case, SCO sought leave to add a
new claim for copyright infringement
based on the allegedly stolen source code
from Project Monterey. SCO claimed it
had only discovered the essential facts to
support this claim in IBM’s most recent
discovery disclosures. The district court
rejected SCO’s proposed amendment
for failure to show good cause. SCO
appealed. After review, the Tenth
Circuit reversed the district court’s order
awarding IBM summary judgment on
the misappropriation claim because the
trial court applied the wrong state law,
but affirmed as to all other issues.

Upcoming CLEs & Events
All CLEs are free to members and
include adult beverages and appetizers
(unless you are attending a webinar, we
don’t deliver, ha!). Please take advantage
of the committees’ dedicated efforts to
present quality and timely CLEs for their
respective substantive areas of practice.
Defending a Case without a Client
November 14, 2017, 5:30 PM - 7:30 PM
Social Hour to Follow Presentation
Hall & Evans
101 17th Street, #300
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Nelson Forensics is a multi-discipline investigation and consulting firm specializing in
forensic engineering (architectural, civil, structural, mechanical and electrical), forensic
architecture, chemistry and environmental science, and cost estimating. With licensed
and registered experts nationwide, Nelson Forensics offers unparalleled support to the
insurance and legal arenas. Please visit our website at www.nelsonforensics.com or call
us at 877-850-8765.
www.nelsonforensics.com

Summit Litigation Support has been designed to help attorneys navigate throughout the
course of litigation. Our eDiscovery, scanning, printing, video editing, and evidence capture
services are all valuable tools we have available to aid in the identification and outlining of
the case. Summit’s experienced trial support team implements the latest technologies to
succinctly convey your message to the court and jury. Our goal is to streamline the workload
and allow attorneys the freedom to devote attention to the message and meaning of the
dispute.
www.summit-litigation-support.com

As one of the oldest, most successful private judicial services in the country, JAG provides
the legal and business communities with cost effective, efficient dispute resolution programs,
including mediation and arbitration. In addition to providing alternative dispute resolution
methods, JAG arbiters also conduct mock appellate arguments and review; serve in courtappointed functions such as receivers, liquidators, trustees, special masters and statutorily
appointed judges; and conduct mock jury trials and focus groups. JAG is composed
exclusively of former trial and appellate judges, each of whom was a distinguished leader
during service on the bench. Each judge brings to JAG a commitment to case resolution
based upon a depth of knowledge and experience with litigants and the legal process.
www.jaginc.com

JAMS mediators and arbitrators successfully resolve cases ranging in size, industry and
complexity, typically achieving results more efficiently and cost effectively than through
litigation. JAMS neutrals are skilled in alternative dispute resolution (ADR) processes
including mediation, arbitration, special master, discovery referee, project neutral, and
dispute review board work.
www.jamsadr.com
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Vocational Diagnostics, Inc. is the authority in vocational damages assessment and life care
planning. Specializing in catastrophic injury cases, we are the experts in the assessment
of children and adults in a wide range of cases, including personal injury, divorce, medical
malpractice and labor/employment. For more than 28 years, VDI has developed a welldeserved reputation for its unbiased expertise. The fact that both plaintiff and defense counsel
routinely retain our services indicates the high level of respect VDI has on both sides of the
aisle for the quality of our work. We are proud to provide unparalleled professional consulting
and expert witness services to the legal and insurance communities throughout the U.S. and
Canada.
www.vocationaldiagnostics.com

VERTEX has been providing technical solutions for construction and environmental
professionals since 1995. We have 16 offices throughout North America and one office
in Tokyo, Japan. Our construction experts provide a host of construction management,
surety, and construction defect claims consulting while our environmental experts
provide due diligence, indoor air quality, and site remediation support services. Our
clients keep coming back to VERTEX for the quality, consistency, and value of the
reports and services we provide.
http://vertexeng.com/

Kineticorp is an experienced firm with an innovative approach to forensic engineering,
accident reconstruction, and visualization. We use cutting-edge technology to analyze
evidence, determine its significance, and communicate our findings clearly. Our extensive
toolbox contains computer modeling techniques, photogrammetric methods, dynamic
simulation tools, in-depth engineering analysis, and innovative animation technology.
These tools enable us to tell a story in the courtroom that is both clear and credible.
kineticorp.com

Envista Forensics, formerly PT&C|LWG, is a global provider of Forensic Engineering,
Fire & Explosion Investigation, Building Consulting, Equipment Restoration and Digital
forensics services. Envista has served the insurance, legal and risk management industries
since 1984. Our experts travel globally from more than 30 offices located across the U.S.,
Canada, Latin America, the U.K. and Singapore.
www.envistaforensics.com
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Advanced Professional Investigations is a local investigator-owned company centrally
located and serving all of Colorado. Years of in-field experience in insurance defense,
fraud and worker’s compensation claims investigations, and family law investigations
have enabled API to put together one of the most specialized and highly skilled team of
licensed investigators in Colorado.
Our services include: Surveillance, Insurance Defense Investigations, Employee
Misconduct Investigations, Cyber Media Profiles, Background Investigations, Asset
Checks, Witness Interviews and Photography/Videography.
We are Diligent! You can count on us to give a constant and earnest effort to accomplish
what we undertake. Whether we are conducting surveillance or any other type of
investigation, our job is to observe objectively and document precisely.
We maintain the highest integrity and consistency, ensuring our methods, techniques and
documentation will be upheld in a legal setting. We find timely solutions to our clients’
objectives. When you partner with Advanced Professional Investigations, you partner with
a leader in the profession.
www.advancedprivateeye.com

ESI is a premier engineering and scientific investigation and analysis firm committed to
providing our clients with clear answers to the most demanding technical issues. We have
over 180 professional personnel servicing clients from our 13 U.S. office locations.
www.engsys.com

Agren Blando offers court reporting, videography, transcription, videoconferencing, document
services, streaming, online repository and ediscovery services.
We host depositions, arbitration, mediation and conferences in our four beautiful and fully
equipped conference rooms. With offices in Denver, Boulder, Fort Collins, Colorado Springs
and the western slope, we serve the entire state of Colorado.
For nearly fifty years, Agren Blando Court Reporting & Video, Inc. has steadily grown
into one of the largest and most reputable court reporting firms in Colorado. We work
closely with individual practitioners as well as the world’s most prestigious law firms and
corporations.
National and International Coverage
We have a network of thousands of court reporters available anywhere from coast to coast
and internationally. We are proud to be large enough to handle the most challenging
litigation demands, yet staffed adequately to give personal and careful attention to each
individual client.
www.agrenblando.com
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VSI was formed in 2001 to create a forensic science consulting firm to provide the
complementary services of injury biomechanics and accident reconstruction; conduct
original research related to these fields of science; responsibly apply and effectively
communicate the science; do business in an ethical manner; and provide outstanding
customer service.
The VSI team has decades of experience in injury biomechanics and accident
reconstruction analyses, testing, modeling, original scientific research, and trial testimony.
www.vectorscientific.com

Since 1983, Rimkus Consulting Group, Inc. has built and maintained a reputation of
quality, reliability, and integrity in service to its clients. Our staff of forensic professionals
is dedicated to fast, efficient response and delivering a product of uncompromising
quality. We have a local office in Denver, and 29 offices across the country to assist you
with your forensic needs. Please contact us at 720-488-8710.
www.rimkus.com

With over 90 scientific and engineering disciplines, Exponent’s staff of approximately
900, located in 20 offices throughout the nation and 5 international offices, combines
unparalleled technical expertise with the ability, when necessary, to focus this knowledge
in extremely short time frames. Our multidisciplinary team of engineers, scientists and
regulatory consultants will perform either in-depth scientific research and analysis, or
very rapid-response evaluations, to provide our clients with the critical information that
both day-to-day and strategic decisions can require.
www.exponent.com

•7•

11.17

CDLA 2016-2017 BOARD

THE CDLA UPDATE

GREGG RICH, ESQ.
President

KATHERINE OTTO, ESQ.
Communications Director

JOSHUA D. BROWN, ESQ.
At-Large Director

Coombe Curry Rich & Jarvis
1660 Lincoln Street, Suite 2950
Denver, Colorado 80265
Phone: (303) 572-4200
rich@ccrjlaw.com

Messner Reeves, LLP
1430 Wynkoop Street, Suite 300
Denver, CO 80202
Phone (303) 623-1800
kotto@messner.com

Lee + Kinder
3801 E. Florida Ave, Suite 210
Denver, CO 80210
Phone: (303) 539-5421
jbrown@leekinder.com

THOMAS S. RICE, ESQ.

KAREN H. WHEELER, ESQ
DRI State Rep

JANUARY D. ALLEN, ESQ.
At-Large Director – 2017 Trial
Academy Chair

Vice President
Senter Goldfarb & Rice, LLC
3900 East Mexico, Suite 700
Denver, CO 80210
Phone: (303) 320-0509 phone
trice@sgrllc.com

Wheeler Waters, P.C.
5994 S. Holly Street, Suite 238
Greenwood Village, CO 80111
Phone: (303)221-4787
Karen@wheelerwaters.com

CHRISTOPHER R. REEVES, ESQ.
Treasurer

JOAN ALLGAIER, ESQ.
Diversity / Outreach

Waltz \ Reeves
1660 Lincoln St., #2510
Denver, CO 80264
Main: (303) 830-8800
Direct: (303) 573-2915
creeves@waltzreeves.com

Hall & Evans, LLC
1001 Seventeenth Street, Suite 300
Denver, CO 80202
Phone: (303) 628-3424
allgaierj@hallevans.com

JOHN R. CHASE, ESQ.
Immediate Past President
Montgomery | Amatuzio | Chase |
Bell | Jones LLP
4100 E. Mississippi Ave, 16th Floor
Denver, Colorado 80246
Phone: (303) 592-6680
jchase@mac-legal.com
NATALIE LIEN, ESQ.
Secretary
Stuart Jorgensen & Associates
11080 Circle Point Road, Ste. 400
Westminster, CO 80020
Phone: (303) 657-2000
natalie.lien.qi4r@statefarm.com

MICHAEL WATTS, ESQ.
Greater Colorado Director
Rutherford Mullen & Moore
2925 Professional Place, Suite 202
Colorado Springs, Colorado 80904
Phone: (719) 884-2844
mwatts@rmmattys.com
BRANDON P. HULL, ESQ.
Legislative Director
Overturf McGath & Hull
625 E. 16 th Avenue
Denver, CO 80203
Phone: (303) 860- 2848 x 567
bph@omhlaw.com

Overturf McGath & Hull
625 E 16th Ave
Denver, CO 80203
Phone: (303) 860-2848
jda@omhlaw.com

JASON R. YOUNG, ESQ.
Ex-Officio
Pearl Schneider LLC
999 18th Street, Suite 1850
Denver, CO 80202
Phone: (720) 542-7667
jyoung@pearlschneider.com

MATTHEW BRODERICK, ESQ.
New Lawyer Director
Gordon & Rees
555 Seventeenth Street
Suite 3400
Denver, CO 80202
Phone: (303) 200-6892
mbroderick@gordonrees.com
CDLA OFFICES
643 Dexter St
Denver, CO 80220
Phone: (303) 263-6466
bo@codla.org
glenna@codla.org

•8•

