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COLORADO SUPREME COURT
Colorow Health Care, LLC v. Fischer – Supreme Court holds arbitration agreement need
only substantially comply with statutory requirements. 2018 CO 52 (SC 06/11/18). Section
13-64-403 of the Health Care Availability Act governs arbitration agreements between
patients and healthcare providers. Under that section, such agreements to arbitrate must
contain a notice to patients to help ensure that they enter the agreements voluntarily, and
the notice must be in at least a 10-point font and bold-faced type. The agreement in
this case contained the notice in 12-point font, but it was not bold-faced and had a few
other errors. The Court of Appeals determined the statute requires strict compliance and
that the agreement was void. The Supreme Court reversed in a split decision, holding the
statute requires only substantial compliance. The Court further concluded the agreement
here substantially complied with the formatting requirements of CRS § 13-64-403,
notwithstanding its lack of bold-faced type.
McMullin v. Hauer – Supreme Court finds title documents insufficient to form common interest
community under CCIOA - 2018 CO 57 (SC 06/18/18). The Supreme Court reviewed
the Court of Appeals’ opinion affirming the trial court’s order finding that the recorded
instruments in this case were sufficient to create both a common interest community
by implication and an unincorporated homeowners’ association. The Court held that
recorded plat, the deeds, and the subdivision agreement, taken together, do not amount
to a declaration sufficient under CCIOA to establish a common-interest community, as
collectively, these documents did not obligate homeowners to pay expenses related to
commonly owned space, did not expressly create a homeowners’ association, and lacked
too many statutorily prescribed components. These being absent, the Court found there
was not a common interest community by implication under the Colorado Community
Interest Ownership Act.
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Roberts v. Bruce – Frivolous and
groundless statute applies only to Colorado
actions - 2018 CO 58 (SC 6/18/18). In
this case, the Supreme Court considered
whether a trial court may award attorney
fees under CRS § 13-17-102 for conduct
occurring outside Colorado courts.
Reviewing the plain language of section
102, the Court concluded that an award
of attorney fees pursuant to that section is
limited to conduct occurring in Colorado
courts. The claim seeking damages for
conduct in a West Virginia court was
dismissed.
U.S. Welding, Inc. v. Advanced
Circuits, Inc. – Supreme Court holds failure
to mitigate does not mean that a party gives
up its contract rights 2018 CO 56 (6/18/18).
U.S. Welding, Inc. sought review of the
Court of Appeals’ judgment affirming
the district court’s order awarding it
no damages whatsoever for breach of
contract with Advanced Circuits, Inc.
In a bench trial, the court found that
Advanced had breached its contract to
purchase all its nitrogen requirements
during a one-year term from Welding.
However, the district court reasoned
that by declining Advanced’s request for
an estimate of lost profits expected to
result from Advanced’s breach before the
contract term expired, Welding failed to
mitigate. The Supreme Court remanded
the case for further proceedings, holding
that the district court erred by requiring
Welding to settle for a projection of
anticipated lost profits, rather than its
actual loss, as measured by the amount
of nitrogen Advanced actually purchased
from another vendor over the contract
term. An aggrieved party is not obligated
to mitigate damages from a breach by
giving up its rights under the contract.
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In re Rains— Court holds only grounds
for granting a new trial are those set forth
in Rule 59 2018 CO 61 (6/25/18). In
this case, the supreme court considers
whether a trial court abused its discretion
when it granted a new trial after a jury
found that the defendants, two pilots,
were not negligent during a near collision
that resulted in one plane crashing and
killing all five passengers on board. The
court concludes that the trial court’s
stated reasons did not meet the grounds
enumerated in Rule 59(d) and that a
trial court may not grant a new trial for
reasons other than those enumerated in
Rule 59(d). Thus, this court holds that
the trial court abused its discretion in
granting a new trial.
In the Matter of James C. Wollrab—
Supreme Court interprets ethics rules
as they apply to attorney/client business
relationships - 2018 CO 64 (6/225/18).
In this attorney-discipline proceeding,
the
Supreme
Court
addressed
questions as to what Colorado Rules of
Professional Conduct 1.8 and 4.2 require
of an attorney who enters into a business
relationship with his client. It concluded
that the attorney violated Rule 1.8(a)(1)
when he signed a lease with his client’s
company without complying with any of
Rule 1.8(a)’s prophylactic requirements.
It also concluded that the attorney
violated Rule 1.8(a)(3) when he entered
into an option agreement with his client
without obtaining his client’s informed,
written consent to his role in negotiating
the deal. Finally, because the attorney
had the implied consent of his client’s
independent counsel for the purposes of
an option agreement, the Supreme Court
concluded that Wollrab did not violate
Rule 1.8(a)(1) or (2) or Rule 4.2 in that
transaction. Counsel is advised to read
this opinion for guidance when entering
into business relationships with clients.

COLORADO COURT OF APPEALS
Arline v. American Family Mutual
Insurance Co. – Court of Appeals dismisses
for benefits post-Calderon as being barred
by settlement agreement. 2018 COA 82
(05/31/18). Arline submitted claims
to American Family Mutual Insurance
Company under insurance policies that
provided $5,000 in MedPay coverage
and $50,000 in individual underinsured
motorist (UIM) coverage. American paid
$5,000 in MedPay benefits on Arline’s
behalf and negotiated Arline’s damages
under her UIM coverage to be $27,000,
after subtracting the $5,000 in MedPay
benefits already paid. In November 2015,
Arline, represented by counsel, accepted
the $27,000 payment and signed a
release agreement (Agreement) releasing
AmFam under the UIM policy. In
November 2016, the Colorado Supreme
Court held for the first time in Calderon v.
American Family Mutual Insurance Co.,
2016 CO 72, that CRS § 10-4-609(1)
(c) prohibits insurers from reducing the
UIM benefits paid on a claim by the
amount of MedPay benefits paid on that
claim, which the court deemed a “setoff.”
Arline then sued AmFam for breach of
contract and seeking class certification,
asserting that AmFam had unlawfully
reduced UIM payments using a MedPay
setoff. AmFam responded that the
settlement agreement was a complete
bar to the cause of action and moved
to dismiss. The district court found the
Agreement enforceable and granted
AmFam’s motion to dismiss for lack of
standing. On appeal, Arline argued that
the district court erred in dismissing her
complaint because AmFam’s payment
pursuant to the settlement agreement
caused her to suffer an injury-in-fact to
a legally protected interest. Though the
Supreme Court held that CRS § 10-
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4-609(1)(c) prohibits policy provisions
allowing a setoff from other coverage, it
did not hold that the statute extended
to settlement agreements. If a release
agreement is valid, dismissal of claims
encompassed by the agreement is proper.
Here, Arline entered into the settlement
agreement voluntarily while represented
by counsel who was fully informed that
certiorari had been granted in Calderon.
She negotiated her damages benefits and
agreed that the UIM benefit amount paid
compensated her sufficiently to warrant
releasing AmFam from any further
claims. In addition, Colorado public
policy favors the settlement of disputes
when the settlement is fairly reached.
Arline signed a valid release agreement
that was not void as against public policy
or prohibited by statute and the Court
affirmed the dismissal of her clam.
City of Lafayette v. Town of Erie
– Court of Appels slaps City’s hand for
bad faith condemnation - 2018 COA 87
(6/14/18). Erie annexed Nine Mile
Corner, entered into a disposition and
development agreement, and identified
King Soopers as a potential tenant.
Lafayette then determined it would
condemn 22 acres of the southern
portion of Nine Mile Corner to create an
open space community buffer and leave
the remaining 23 acres of Nine Mile
Corner for Erie. Lafayette filed a petition
in condemnation, and Erie responded
by filing a motion to dismiss, arguing
that Lafayette’s condemnation lacked a
proper public purpose, thereby depriving
the court of jurisdiction. The district
court granted Erie’s motion. On appeal,
Lafayette argued that its condemnation
had a proper public purpose and that no
bad faith motivated its condemnation
decision. It argued that it could condemn
a statutory town’s property because an
open space community buffer could be
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a valid public purpose. The district court
indicated that Lafayette was motivated
to keep King Soopers and its tax revenue
within Lafayette and determined that
Lafayette’s primary interest in the
property was to interfere with Erie’s
proposed commercial development. The
record supported the determination that
the taking for an open space community
buffer was pretextual and was not a lawful
public purpose.
Falcon Broadband, Inc., v. Banning
Lewis Ranch Metropolitan District
No. 1 — (6/14/18) This case concerns
a dispute between a residential
development district and a provider of
internet and cable services over whether
the contract between them is enforceable.
Among the issues the division addressed
was whether the contract violates section
29-1-110, C.R.S., which, as a general
matter, precludes governmental entities
from entering into contracts that obligate
such an entity to expend funds beyond
those already appropriated. The division
holds that the contract violates section
29-1-110, and is therefore void, because
it is a multi-year contract that does not
provide that the obligation to pay is
subject to annual appropriations.
City of Boulder v. ICAO—ALJ not
obligated to rank cancer risks in determining
statutory rebuttal - 2018COA93 (6/14/18)
A division of the court of appeals
considers whether a firefighter’s cancer
risks must be ranked in a workers’
compensation case, and if so, whether the
highest risk must be considered the cause
of a firefighter’s cancer, to the exclusion of
all other causes. The division concludes
that a trio of Colorado Supreme Court
cases — City of Littleton v. Industrial
Claim Appeals Office, 2016 CO 25;
Industrial Claim Appeals Office v. Town
of Castle Rock, 2016 CO 26; and City
of Englewood v. Harrell, 2016 CO 27

— do not require administrative law
judges to rank risk factors in the course
of determining whether employers have
rebutted the statutory presumption
found in section 8-41-209, C.R.S. The
division also concludes that there was
substantial evidence to support the
judge’s factual findings that the employer
had not overcome the presumption of
compensability.
TENTH CIRCUIT COURT OF APPEALS
Perry v. Durborow – Tenth Circuit
finds qualified immunity should have been
granted as constitutional right was not
clearly established - Docket: 17-5023 (10th
Cir. 6/12/18). Plaintiff Taunya Perry was
arrested and booked into the Ottawa
County Jail on December 28, 2012.
According to Perry, detention officer
Daniel Clements raped her approximately
two months later, on February 25, 2013.
As a result of the alleged rape, Perry
brought suit against the Ottawa County
Sheriff, defendant Terry Durborow, under
42 U.S.C. 1983, asserting that Durborow
was responsible for the alleged rape
under a theory of supervisory liability. In
response, Durborow moved for summary
judgment, arguing that he was entitled to
qualified immunity. Durborow appealed
the district court’s order denying his
motion, arguing only that - even assuming
he violated the Constitution - the district
court erred in finding that the contours
of the constitutional right at issue were
clearly established. The Tenth Circuit
agreed: “the clearly established law must
be ‘particularized’ to the facts of the case.
... In reaching this conclusion, we do not
mean to suggest that “[a] prior case” must
have “identical facts” before it will put
reasonable officials on notice that their
specific conduct is unconstitutional.”
Accordingly, the Court reversed the
district court’s order and remanded with
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directions to enter summary judgment in
Durborow’s favor.
Auto-Owners Insurance Company v.
Csaszar - Tenth Circuit enforces excluded
driver provision of auto policy - No. 171075 (10th Cir. 2018). Auto-Owners
Insurance Company provided automobile
insurance to Frank and Nancy Csaszar
and their daughter, Jennifer. When that
policy’s term came to a close, AutoOwners informed Mr. and Mrs. Csaszar
that, because of their daughter’s driving
record, it would only renew their policy

if it excluded her from coverage. The
Csaszars agreed. The policy accordingly
included an “excluded-driver” provision
that stated the policy “shall provide no
coverages” for “claims arising out of
[ Jennifer Csaszar’s] operation or use of
any automobile. While this new policy
was operative, an uninsured motorist
rear-ended Jennifer while she was driving
a vehicle not scheduled under her parents’
Auto-Owners policy. Jennifer filed a
claim with Auto-Owners, requesting
it pay her $500,000 in uninsured and
underinsured motorist coverage. Auto-

Owners denied the claim because it
believed the excluded-driver provision
barred Jennifer from such coverage. It
then sought a declaratory judgment that
Jennifer was not entitled to any coverage,
including UM/UIM coverage, under
her parents’ policy. In response, Jennifer
filed a counterclaim seeking a declaration
she was, in fact, entitled to this coverage.
The district court granted Auto-Owners’
motion for summary judgment and the
Tenth Circuit affirmed.

DON’T MISS OUT
ON THESE
CONFERENCE EVENTS!
A round of golf with
your CDLA colleagues and
CDLA X–Treme Climb CLE

Click to visit codla.org
for more information
and registration.
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Nelson Forensics is a multi-discipline investigation and consulting firm specializing in
forensic engineering (architectural, civil, structural, mechanical and electrical), forensic
architecture, chemistry and environmental science, and cost estimating. With licensed
and registered experts nationwide, Nelson Forensics offers unparalleled support to the
insurance and legal arenas. Please visit our website at www.nelsonforensics.com or call
us at 877-850-8765.
www.nelsonforensics.com

Summit Litigation Support has been designed to help attorneys navigate throughout the
course of litigation. Our eDiscovery, scanning, printing, video editing, and evidence capture
services are all valuable tools we have available to aid in the identification and outlining of
the case. Summit’s experienced trial support team implements the latest technologies to
succinctly convey your message to the court and jury. Our goal is to streamline the workload
and allow attorneys the freedom to devote attention to the message and meaning of the
dispute.
www.summit-litigation-support.com

As one of the oldest, most successful private judicial services in the country, JAG provides
the legal and business communities with cost effective, efficient dispute resolution programs,
including mediation and arbitration. In addition to providing alternative dispute resolution
methods, JAG arbiters also conduct mock appellate arguments and review; serve in courtappointed functions such as receivers, liquidators, trustees, special masters and statutorily
appointed judges; and conduct mock jury trials and focus groups. JAG is composed
exclusively of former trial and appellate judges, each of whom was a distinguished leader
during service on the bench. Each judge brings to JAG a commitment to case resolution
based upon a depth of knowledge and experience with litigants and the legal process.
www.jaginc.com

JAMS mediators and arbitrators successfully resolve cases ranging in size, industry and
complexity, typically achieving results more efficiently and cost effectively than through
litigation. JAMS neutrals are skilled in alternative dispute resolution (ADR) processes
including mediation, arbitration, special master, discovery referee, project neutral, and
dispute review board work.
www.jamsadr.com
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Vocational Diagnostics, Inc. is the authority in vocational damages assessment and life care
planning. Specializing in catastrophic injury cases, we are the experts in the assessment
of children and adults in a wide range of cases, including personal injury, divorce, medical
malpractice and labor/employment. For more than 28 years, VDI has developed a welldeserved reputation for its unbiased expertise. The fact that both plaintiff and defense counsel
routinely retain our services indicates the high level of respect VDI has on both sides of the
aisle for the quality of our work. We are proud to provide unparalleled professional consulting
and expert witness services to the legal and insurance communities throughout the U.S. and
Canada.
www.vocationaldiagnostics.com

VERTEX has been providing technical solutions for construction and environmental
professionals since 1995. We have 16 offices throughout North America and one office
in Tokyo, Japan. Our construction experts provide a host of construction management,
surety, and construction defect claims consulting while our environmental experts
provide due diligence, indoor air quality, and site remediation support services. Our
clients keep coming back to VERTEX for the quality, consistency, and value of the
reports and services we provide.
http://vertexeng.com/

Kineticorp is an experienced firm with an innovative approach to forensic engineering,
accident reconstruction, and visualization. We use cutting-edge technology to analyze
evidence, determine its significance, and communicate our findings clearly. Our extensive
toolbox contains computer modeling techniques, photogrammetric methods, dynamic
simulation tools, in-depth engineering analysis, and innovative animation technology.
These tools enable us to tell a story in the courtroom that is both clear and credible.
kineticorp.com

Envista Forensics, formerly PT&C|LWG, is a global provider of Forensic Engineering,
Fire & Explosion Investigation, Building Consulting, Equipment Restoration and Digital
forensics services. Envista has served the insurance, legal and risk management industries
since 1984. Our experts travel globally from more than 30 offices located across the U.S.,
Canada, Latin America, the U.K. and Singapore.
www.envistaforensics.com
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Advanced Professional Investigations is a local investigator-owned company centrally
located and serving all of Colorado. Years of in-field experience in insurance defense,
fraud and worker’s compensation claims investigations, and family law investigations
have enabled API to put together one of the most specialized and highly skilled team of
licensed investigators in Colorado.
Our services include: Surveillance, Insurance Defense Investigations, Employee
Misconduct Investigations, Cyber Media Profiles, Background Investigations, Asset
Checks, Witness Interviews and Photography/Videography.
We are Diligent! You can count on us to give a constant and earnest effort to accomplish
what we undertake. Whether we are conducting surveillance or any other type of
investigation, our job is to observe objectively and document precisely.
We maintain the highest integrity and consistency, ensuring our methods, techniques and
documentation will be upheld in a legal setting. We find timely solutions to our clients’
objectives. When you partner with Advanced Professional Investigations, you partner with
a leader in the profession.
www.advancedprivateeye.com

ESI is a premier engineering and scientific investigation and analysis firm committed to
providing our clients with clear answers to the most demanding technical issues. We have
over 180 professional personnel servicing clients from our 13 U.S. office locations.
www.engsys.com

Agren Blando offers court reporting, videography, transcription, videoconferencing, document
services, streaming, online repository and ediscovery services.
We host depositions, arbitration, mediation and conferences in our four beautiful and fully
equipped conference rooms. With offices in Denver, Boulder, Fort Collins, Colorado Springs
and the western slope, we serve the entire state of Colorado.
For nearly fifty years, Agren Blando Court Reporting & Video, Inc. has steadily grown
into one of the largest and most reputable court reporting firms in Colorado. We work
closely with individual practitioners as well as the world’s most prestigious law firms and
corporations.
National and International Coverage
We have a network of thousands of court reporters available anywhere from coast to coast
and internationally. We are proud to be large enough to handle the most challenging
litigation demands, yet staffed adequately to give personal and careful attention to each
individual client.
www.agrenblando.com
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VSI was formed in 2001 to create a forensic science consulting firm to provide the
complementary services of injury biomechanics and accident reconstruction; conduct
original research related to these fields of science; responsibly apply and effectively
communicate the science; do business in an ethical manner; and provide outstanding
customer service.
The VSI team has decades of experience in injury biomechanics and accident
reconstruction analyses, testing, modeling, original scientific research, and trial testimony.
www.vectorscientific.com

Since 1983, Rimkus Consulting Group, Inc. has built and maintained a reputation of
quality, reliability, and integrity in service to its clients. Our staff of forensic professionals
is dedicated to fast, efficient response and delivering a product of uncompromising
quality. We have a local office in Denver, and 29 offices across the country to assist you
with your forensic needs. Please contact us at 720-488-8710.
www.rimkus.com

With over 90 scientific and engineering disciplines, Exponent’s staff of approximately
900, located in 20 offices throughout the nation and 5 international offices, combines
unparalleled technical expertise with the ability, when necessary, to focus this knowledge
in extremely short time frames. Our multidisciplinary team of engineers, scientists and
regulatory consultants will perform either in-depth scientific research and analysis, or
very rapid-response evaluations, to provide our clients with the critical information that
both day-to-day and strategic decisions can require.
www.exponent.com
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