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Highlighting Important Issues Facing Today’s Defense Attorneys

COLORADO SUPREME COURT
Burton v. Colorado Access & No. and Olivar v. Public Service - Supreme Court
enters ruling on service of process on ERISA cases - 2018 CO 11 (2/12/18). The Employee
Retirement Income Security Act allows plaintiffs to serve the United States Department
of Labor Secretary under 29 U.S.C. § 1132(d)(1) 17 (2016), when an employee-benefit
plan has not designated in the summary plan description an “individual” as agent for
service of process. In these cases, the Supreme Court held that “individual” in § 1132(d)
(1) includes a corporation. For this reason, service of process on the Labor Secretary was
held to be proper only when a plan fails to designate either a plan administrator or some
other person, including a corporation, as agent for service of process. Because the plans in
these cases designated corporations as agents for service of process, the petitioners’ service
on only the Labor Secretary was held to be insufficient. The Supreme Court further held
the judgments were void for lack of service and could be set aside at any time. Finally,
the Supreme Court held that the insurer, not the plan, is the only proper defendant in
an ERISA claim for benefits due when the plan’s terms provide that only the insurer is
obligated to pay and to determine eligibility for benefits. Because the insurers alone were
obligated to pay and to determine eligibility for benefits in these cases, they (not the plans)
are the proper party defendants. Therefore, the Supreme Court affirmed the judgment of
the court of appeals in both cases.
Oakwood Holdings, LLC v. Mortgage Investments Enterprises, LLC— Right to cure
under §38-38-302 - 2018 CO 12 (2/12/18). This case requires the supreme court to
determine whether a junior lienor who has complied with its obligations under section 3838-302, C.R.S. (2017), is entitled to redeem, or whether it has a duty to accept a tendered
lien payoff from the certificate of purchase holder who bought the property at a foreclosure
sale and who obtained a power of attorney from the debtor-prior owner authorizing the
certificate holder to pay off the prior owner’s debts. The court concludes that under the plain
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language of the applicable redemption
Legal
statutes, a juniorUpdates
lienor who has complied
with its obligations by timely filing its
notice of intent to redeem is entitled to
do so and, at that point, has no duty to
accept a tendered payoff from a certificate
of purchase holder like the respondent did
here. Although the debtor-prior owner
had a right to cure before the foreclosure
sale, the respondent gained no additional
rights by obtaining a limited power of
attorney from the debtor-prior owner
after the sale.

COLORADO COURT OF APPEALS
Romero v. Colo. Dep’t of Human
Servs. — Court of Appeals holds that the
adverse inference in an administrative
hearing is a conclusion of fact - 2018COA2
(CA 01/11/18). In this administrative law
case, the Court of Appeals considers the
intersection of the State Administrative
Procedure Act and application of an
adverse inference to a civil defendant’s
invocation of his Fifth Amendment
right to remain silent. The division holds
that an agency’s determination to apply
an adverse inference to a defendant’s
invocation of his right to remain silent
is an ultimate conclusion of fact under
the APA. Consequently, the reviewing
agency is required, as a matter of law, to
make its own determination regarding
the adverse inference and can substitute
its own judgment for that of the
administrative law judge. A majority
of the division of the Court of Appeals
reverses the district court’s judgment
because it effectively precluded the
Department of Human Services from
making its own determination on whether
to apply the adverse inference to plaintiff
Steven Romero’s invocation of his Fifth
Amendment right to remain silent.
The division also considers whether the
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district court’s decision overturning the
Department’s final agency action should
be upheld because the Department’s
decision was based on insufficient
evidence. A majority of the division of
the Court of Appeals concludes that
the Department’s decision was based on
sufficient evidence and that the evidence
was not speculative.
L.J. v. Carricato – Immunity Act bars claims
for alleged violation of Child Protection Act
- 2018COA3 (CA 01/11/18). A division
of the court of appeals considers whether
the Governmental Immunity Act bars
claims against a city and a police officer for
alleged violation of the Child Protection
Act of 1987. The Court concludes that
the two statutes do not conflict. Thus, the
GIA bars the claim against the city for
alleged violation of the CPA because the
claim lies or could lie in tort. Additionally,
the claim against the city for vicarious
liability must be dismissed because public
entities do not waive immunity for an
employee’s willful and wanton conduct.
The division also concludes, based on
Martinez v. Estate of Bleck, 2016 CO 58,
that the claims against the police officer
must be remanded for a Trinity hearing
to allow the district court to determine
whether the officer’s conduct was in fact
willful and wanton.

The division also concludes,
based on Martinez v. Estate of Bleck,
2016 CO 58, that the claims against
the police officer must be remanded
for a Trinity hearing to allow the
district court to determine whether
the officer’s conduct was in fact
willful and wanton.

Airth v. Zurich Am. Ins. Co. — Court of
Appeals holds enhanced UM/UIM need not
be rejected in writing - 2018COA9 (CA
02/08/18). Airth was seriously injured in
an accident while operating a semitruck
owned by his employer, Solar Transport
LLC, doing business as Solar Transport
Company (Solar). He had been struck by
a negligent, uninsured driver. Solar had
UM/UIM insurance coverage of $50,000
for its employees through a policy issued
by Zurich. Airth brought a claim for
declaratory relief seeking to reform Solar’s
policy to provide UM/UIM coverage of
$1,000,000. He alleged in his complaint
that he was entitled to the higher amount
of coverage because Zurich had failed, as
required by section 10-4-609 to (1) offer
Solar UM/UIM coverage in an amount
equal to its bodily injury liability coverage
(i.e., $1,000,000) and (2) produce a
written rejection by Solar of such an offer
of UM/UIM coverage. A division of
the court of appeals considered whether,
under section 10-4-609, C.R.S. 2017, (1)
an insurer’s statutorily mandated offer
of enhanced uninsured/underinsured
motorist (UM/UIM) coverage was, as a
matter of law, sufficient; and (2) whether
an insured must reject in writing an offer
of enhanced UM/UIM coverage. The
division concludes that the offer was, as
a matter of law, sufficient, even though it
did not include any pricing information;
and 2) that a written rejection is only
required if the insured declines the
statutory minimum amount of UM/
UIM coverage.
Montoya v. ICAO – Claimant need not
prove both medical incapacity and loss of
wages to establish right to workers’ comp
benefits - 2018COA19 (CA 02/08/18).
In this workers’ compensation action, a
division of the court of appeals considers
whether a panel of the Industrial Claim
Appeals Office erred in requiring a
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claimant seeking temporary partial
disability benefits to demonstrate both
medical incapacity and loss of wage
earnings. The majority concludes that,
although the concept of “disability”
incorporates both medical incapacity and
loss of wage earnings, a claimant is not
required to prove both components to
establish entitlement to disability benefits
under the Workers’ Compensation Act.
Because the claimant here showed that
she lost wages due to a work-related
injury, she was entitled to temporary
partial disability benefits.
Marso v. Homeowners Realty —
Settlement with agent is a setoff against jury
verdict against principal (2018COA15CA
02/08/18). In this civil case, the Court
decides two issues of first impression.
First, the division holds that when
a party’s liability is based entirely on
respondeat superior, a settlement with
the agent is setoff against the jury verdict
entered against the principal. The division
also holds that statutory prejudgment
interest accrues on the jury verdict before
the setoff.
Danko v. Conyers — Court of Appeals
holds subsequent malpractice in treating
tort injuries is not superseding cause, but
instead is governed by Restatement (CA
02/08/18). In this medical negligence
case, the division considers the effect of
the nonparty at fault statute, section 1321-111.5, C.R.S. 2017, and Restatement
(Second) of Torts section 457 (Am.
Law Inst. 1965) (also called the original
tortfeasor rule) on the admissibility of
evidence offered by the initial provider
that negligence of later providers caused
the harm for which the patient sought
damages from the initial provider.
Rather than designating later providers
as nonparties at fault, the initial provider
sought to introduce evidence of their
negligence as a superseding cause. The

Court first held that the nonparty at
fault statute does not preclude admission
of such evidence. However, the division
further continued, the trial court acted
within its discretion in precluding the
evidence because the initial provider
did not show that treatment by the
later providers, even if negligent,
was extraordinary, as required by the
Restatement. The division also holds that
jury consulting fees can be recovered as
costs under the settlement offer statute.
Dorsey & Whitney LLP v. RegScan,
Inc. — Out of state client hiring law firm
in Colorado subjects itself to specific personal
jurisdiction - 2018COA21 (CA 02/22/18).
In a case involving a dispute between a
law firm and its client over unpaid legal
fees, a division of the court of appeals
considers whether the district court had
specific personal jurisdiction over the
nonresident client. The client reached
out to and retained a specific Colorado
attorney in the law firm to represent it
in a matter ultimately filed in another
state. In the course of the representation,
the client communicated almost daily
with the law firm in Colorado and paid
the law firm’s retainer in Colorado. The
Court concludes that the district court

had specific personal jurisdiction over
the nonresident client. The Court also
rejects the client’s contentions that the
district court erred under CRE 703 when
it allowed the law firm’s expert to testify
about billing records not admitted into
evidence, that the district court erred
by failing to include a fairness element
in the elemental breach of contract jury
instruction, and that the district court
improperly relied on CRE 408 to exclude
evidence that the client objected to the
amounts the law firm had charged.
Scott v. Scott – Court reviews dismissal
of complaint of civil theft and other causes
of action under Warne - 2018COA25
(02/22/18). On appeal, the court of
appeals first examined whether Roseann
had stated claims sufficient to withstand
the plausibility standard required to
survive a motion to dismiss under
C.R.C.P. 12(b)(5). To state a claim for
civil theft, a plaintiff must allege the
elements of criminal theft, which requires
the specific intent of the defendant
to permanently deprive the owner of
the benefit of his property. Plaintiff
made a single, conclusory allegation,
repeating the language in the statute.
The court concluded that, without
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more, the allegation was not entitled to
the assumption of truth, and the district
court did not err in dismissing the civil
theft claim. The claim for conversion,
unlike civil theft, does not require that
the convertor act with the specific intent
to permanently deprive the owner of his
property. Even a good faith recipient

The claim for conversion,
unlike civil theft, does not require
that the convertor act with the
specific intent to permanently
deprive the owner of his property.

of funds who receives them without
knowledge that they belonged to
another can be held liable for conversion.
Here, Roseann adequately alleged that
Donna’s dominion and control over
the Prudential policy proceeds were
unauthorized because of the separation
agreement language and Defendant’s
refusal to return the allegedly converted
funds. Plaintiff pleaded each element
of conversion sufficiently for that claim
to be plausible and withstand a request
for dismissal under C.R.C.P. 12(b)
(5). Similarly, the court concluded it
was error to dismiss Roseann’s claim
for unjust enrichment and constructive
trust. In general, a person who is unjustly
enriched at the expense of another is
subject to liability in restitution. While
the Court acknowledged that this may
be a difficult case, in that two arguably
innocent parties are asserting legal
claims to the same insurance proceeds,
resolution should be left to the fact
finder and not resolved under a C.R.C.P.
12(b)(5) motion to dismiss.
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TENTH CIRCUIT COURT OF APPEALS
Texas Brine Co. v. Occidental Chem.
Corp., Tenth Circuit dismisses appeal on
discovery as premature - No. 17-6075 (10th
Cir. 1/19/2018). Defendant Texas Brine
Company, LLC operated brine wells on
land owned by Co-Defendant Occidental
Chemical Corporation in Louisiana. In
August 2012, a sinkhole appeared near
one of these wells. After the sinkhole
appeared, Texas Brine began clean-up
efforts. In December 2012, Texas Brine
retained Frontier International Group,
LLC, an Oklahoma-based consulting
firm, for “emergency management,
state and local government relations,
community relations, litigation settlement
strategy, and media communications.”
Some time later, Texas Brine retained
Brooks Altshuler, an attorney and
Frontier’s owner, in his individual capacity
to advise the company on response and
remediation efforts and to negotiate with
government agencies. Later, Texas Brine
retained Frontier as a consulting expert for
trial preparation. Litigation began soon
after the sinkhole appeared, with multiple
plaintiffs suing Texas Brine and Oxy in the
Eastern District of Louisiana. To verify
the work Frontier had performed and the
cost of such work, Oxy issued a subpoena
duces tecum to nonparty Frontier,
requesting production of eight categories
of documents related to services Frontier
provided Texas Brine. In response, Texas
Brine failed to comply with Fed. R. Civ. P.
45(e)(2)(A), instead, relying on a “blanket
claim of privilege.” While questioning
the ‘blanket claim of privilege’, the Tenth
Circuit determined that since the trial
court’s factual record was insufficient, and
the court did not require the production of
protected documents, Texas Brine’s appeal
was not ripe for review. Accordingly, the
appeals were dismissed.

Menocal v. The GEO Group Docket
– Tenth Circuit affirms class certification
of immigration detainees - 17-1125
(2/9/18). This appeal addressed whether
immigration detainees housed in a private
contract detention facility in Aurora,
Colorado could bring claims as a class
under: (1) 18 U.S.C. 1589, a provision
of the Trafficking Victims Protection
Act (the “TVPA”) that prohibits
forced labor; and (2) Colorado unjust
enrichment law. The GEO Group, Inc.
owned and operated the Aurora Facility
under government contract. While
there, Appellees rendered mandatory
and voluntary services to GEO: cleaning
their housing units’ common areas
and performed various jobs through a
voluntary work program, which paid them
$1 a day. The district court certified two
separate classes: (1) all detainees housed
at the Aurora Facility in the past ten years
(the “TVPA class”); and (2) all detainees
who participated in the Aurora Facility’s
voluntary work program in the past three
years (the “unjust enrichment class”). On
interlocutory appeal, GEO argues that
the district court abused its discretion in
certifying each class under Rule 23(b)(3)
of the Federal Rules of Civil Procedure.
It primarily contended Appellees’
TVPA and Colorado unjust enrichment
claims both required predominantly
individualized determinations, making
class treatment inappropriate. Finding
no reversible error, the Tenth Circuit
affirmed class certification.
ACE American Insurance Company
v. Dish Network – Tenth Circuit finds
Colorado courts would hold that statutory
damages under Telephone Consumer
Protection Act were not covered - No. 171140 (10th Cir. 2018). In this appeal, the
issue before the Tenth Circuit Court of
Appeals was whether the district court
correctly held that ACE American
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Insurance Company (ACE) had no duty
to defend and indemnify DISH Network
in a lawsuit alleging that DISH’s use
of telemarketing phone calls violated
various federal and state laws. The
primary question centered on whether
statutory damages and injunctive
relief under the Telephone Consumer
Protection Act were “damages” under the
insurance policies at issue and insurable
under Colorado law, or were uninsurable
“penalties.” The Court concluded
they were penalties under controlling
Colorado law, and affirmed the district
court’s grant of summary judgment in
favor of ACE.
United States v. Colorado & Eastern
Railroad Co – Tenth Circuit affirms
dismissal of claim seeking to end run
consent decree - No. 16-1374 (10th Cir.
2018). NDSC Industrial Park, LLC
(“NDSC”) appealed a district court
order dismissing its “Consent Decree
Order Motion.” In the late 1990s, the
United States and the State of Colorado
each filed complaints against Colorado
& Eastern Railroad Company (“C &
E”) under CERCLA. These complaints
sought reimbursement of response costs
associated “with the release or threatened
release of hazardous substances at the
Sand Creek Industrial Site located in
Commerce City and Denver, Colorado.”
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In an effort to avoid protracted
litigation, the parties entered into a
partial consent decree (the “Consent
Decree”) on April 13, 1999. Pursuant to
the Consent Decree, C & E agreed to
sell two parcels of land (collectively the
“Properties”) and pay the net proceeds
of the sales to the United States and
Colorado. In 2002, the remediated
Properties were put up for auction by the
United States pursuant to the Consent
Decree. NDSC was the winning bidder.
Prior to closing on the purchase of the
Properties, NDSC was made aware
that C & E had already conveyed its
fee interest in a right-of-way. In 2014,
NDSC filed suit in Colorado state court
to quiet title to the railroad right-ofway against C & E, and other interested
parties in the Properties. The district
court dismissed the motion because
NDSC lacked standing to enforce the
terms of the consent decree. On appeal,
NDSC claimed the district court erred
in concluding it: (1) was attempting to
enforce the consent decree, as opposed
to seeking a limited declaration
regarding the meaning of the consent
decree; and (2) did not have standing
to seek a declaration that a conveyance
of property violated the terms of the
consent decree. Finding no reversible
error in the district court’s dismissal, the
Tenth Circuit affirmed.

Fernandez v. Clean House – Tenth
Circuit reinstated FLSA claim alleging
willfulness - No. 17-1230 (10th Cir.
3/2/18). Plaintiffs Maria Fernandez and
Laura Chacon’s Fair Labor Standards
Act (FLSA) claims against Defendants
Clean House and Cesar Barrida
were dismissed. On appeal, Plaintiffs
alleged Defendants failed to properly
compensate them as employees. The
general limitations period under the
FLSA was two years, but that period
is expanded to three years for willful
violations. Plaintiffs’ employment ended
between two and three years before they
filed suit. Although the complaint alleged
that Defendants’ violations had been
willful, Defendants moved to dismiss
the claims as untimely on the ground
that Plaintiffs had not supported their
allegation of willfulness with sufficiently
specific facts. The district court agreed
with Defendants and dismissed the
claims with prejudice. Plaintiffs argued
the statute of limitations was an
affirmative defense which they did not
need to anticipate in their complaint
by alleging willfulness, and, in any
event, their allegation of willfulness was
adequate. The Tenth Circuit Court of
Appeals agreed with this contention and
reversed the district court’s dismissal of
their claims.

CDLA Annual Conference
15–18 Hours CLE Credit!
CDLA’s most popular event is the
family-friendly annual conference.
The 2018 Conference will be in
Telluride, Colorado, July 26 – 28.
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SPONSOR SPOTLIGHT
Please support the following Sponsors of the 2017 Summer Conference:
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Nelson Forensics is a multi-discipline investigation and consulting firm specializing in
forensic engineering (architectural, civil, structural, mechanical and electrical), forensic
architecture, chemistry and environmental science, and cost estimating. With licensed
and registered experts nationwide, Nelson Forensics offers unparalleled support to the
insurance and legal arenas. Please visit our website at www.nelsonforensics.com or call
us at 877-850-8765.
www.nelsonforensics.com

Summit Litigation Support has been designed to help attorneys navigate throughout the
course of litigation. Our eDiscovery, scanning, printing, video editing, and evidence capture
services are all valuable tools we have available to aid in the identification and outlining of
the case. Summit’s experienced trial support team implements the latest technologies to
succinctly convey your message to the court and jury. Our goal is to streamline the workload
and allow attorneys the freedom to devote attention to the message and meaning of the
dispute.
www.summit-litigation-support.com

As one of the oldest, most successful private judicial services in the country, JAG provides
the legal and business communities with cost effective, efficient dispute resolution programs,
including mediation and arbitration. In addition to providing alternative dispute resolution
methods, JAG arbiters also conduct mock appellate arguments and review; serve in courtappointed functions such as receivers, liquidators, trustees, special masters and statutorily
appointed judges; and conduct mock jury trials and focus groups. JAG is composed
exclusively of former trial and appellate judges, each of whom was a distinguished leader
during service on the bench. Each judge brings to JAG a commitment to case resolution
based upon a depth of knowledge and experience with litigants and the legal process.
www.jaginc.com

JAMS mediators and arbitrators successfully resolve cases ranging in size, industry and
complexity, typically achieving results more efficiently and cost effectively than through
litigation. JAMS neutrals are skilled in alternative dispute resolution (ADR) processes
including mediation, arbitration, special master, discovery referee, project neutral, and
dispute review board work.
www.jamsadr.com
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Please support the following Sponsors of the 2017 Summer Conference:
Vocational Diagnostics, Inc. is the authority in vocational damages assessment and life care
planning. Specializing in catastrophic injury cases, we are the experts in the assessment
of children and adults in a wide range of cases, including personal injury, divorce, medical
malpractice and labor/employment. For more than 28 years, VDI has developed a welldeserved reputation for its unbiased expertise. The fact that both plaintiff and defense counsel
routinely retain our services indicates the high level of respect VDI has on both sides of the
aisle for the quality of our work. We are proud to provide unparalleled professional consulting
and expert witness services to the legal and insurance communities throughout the U.S. and
Canada.
www.vocationaldiagnostics.com

VERTEX has been providing technical solutions for construction and environmental
professionals since 1995. We have 16 offices throughout North America and one office
in Tokyo, Japan. Our construction experts provide a host of construction management,
surety, and construction defect claims consulting while our environmental experts
provide due diligence, indoor air quality, and site remediation support services. Our
clients keep coming back to VERTEX for the quality, consistency, and value of the
reports and services we provide.
http://vertexeng.com/

Kineticorp is an experienced firm with an innovative approach to forensic engineering,
accident reconstruction, and visualization. We use cutting-edge technology to analyze
evidence, determine its significance, and communicate our findings clearly. Our extensive
toolbox contains computer modeling techniques, photogrammetric methods, dynamic
simulation tools, in-depth engineering analysis, and innovative animation technology.
These tools enable us to tell a story in the courtroom that is both clear and credible.
kineticorp.com

Envista Forensics, formerly PT&C|LWG, is a global provider of Forensic Engineering,
Fire & Explosion Investigation, Building Consulting, Equipment Restoration and Digital
forensics services. Envista has served the insurance, legal and risk management industries
since 1984. Our experts travel globally from more than 30 offices located across the U.S.,
Canada, Latin America, the U.K. and Singapore.
www.envistaforensics.com
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Please support the following Sponsors of the 2017 Summer Conference:
Advanced Professional Investigations is a local investigator-owned company centrally
located and serving all of Colorado. Years of in-field experience in insurance defense,
fraud and worker’s compensation claims investigations, and family law investigations
have enabled API to put together one of the most specialized and highly skilled team of
licensed investigators in Colorado.
Our services include: Surveillance, Insurance Defense Investigations, Employee
Misconduct Investigations, Cyber Media Profiles, Background Investigations, Asset
Checks, Witness Interviews and Photography/Videography.
We are Diligent! You can count on us to give a constant and earnest effort to accomplish
what we undertake. Whether we are conducting surveillance or any other type of
investigation, our job is to observe objectively and document precisely.
We maintain the highest integrity and consistency, ensuring our methods, techniques and
documentation will be upheld in a legal setting. We find timely solutions to our clients’
objectives. When you partner with Advanced Professional Investigations, you partner with
a leader in the profession.
www.advancedprivateeye.com

ESI is a premier engineering and scientific investigation and analysis firm committed to
providing our clients with clear answers to the most demanding technical issues. We have
over 180 professional personnel servicing clients from our 13 U.S. office locations.
www.engsys.com

Agren Blando offers court reporting, videography, transcription, videoconferencing, document
services, streaming, online repository and ediscovery services.
We host depositions, arbitration, mediation and conferences in our four beautiful and fully
equipped conference rooms. With offices in Denver, Boulder, Fort Collins, Colorado Springs
and the western slope, we serve the entire state of Colorado.
For nearly fifty years, Agren Blando Court Reporting & Video, Inc. has steadily grown
into one of the largest and most reputable court reporting firms in Colorado. We work
closely with individual practitioners as well as the world’s most prestigious law firms and
corporations.
National and International Coverage
We have a network of thousands of court reporters available anywhere from coast to coast
and internationally. We are proud to be large enough to handle the most challenging
litigation demands, yet staffed adequately to give personal and careful attention to each
individual client.
www.agrenblando.com
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VSI was formed in 2001 to create a forensic science consulting firm to provide the
complementary services of injury biomechanics and accident reconstruction; conduct
original research related to these fields of science; responsibly apply and effectively
communicate the science; do business in an ethical manner; and provide outstanding
customer service.
The VSI team has decades of experience in injury biomechanics and accident
reconstruction analyses, testing, modeling, original scientific research, and trial testimony.
www.vectorscientific.com

Since 1983, Rimkus Consulting Group, Inc. has built and maintained a reputation of
quality, reliability, and integrity in service to its clients. Our staff of forensic professionals
is dedicated to fast, efficient response and delivering a product of uncompromising
quality. We have a local office in Denver, and 29 offices across the country to assist you
with your forensic needs. Please contact us at 720-488-8710.
www.rimkus.com

With over 90 scientific and engineering disciplines, Exponent’s staff of approximately
900, located in 20 offices throughout the nation and 5 international offices, combines
unparalleled technical expertise with the ability, when necessary, to focus this knowledge
in extremely short time frames. Our multidisciplinary team of engineers, scientists and
regulatory consultants will perform either in-depth scientific research and analysis, or
very rapid-response evaluations, to provide our clients with the critical information that
both day-to-day and strategic decisions can require.
www.exponent.com
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