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COLORADO COURT OF APPEALS

Wenzell v. United Services Automobile
Ass’n.

2024 COA 40. No. 23CA1327. Automobile Insurance Policies—
Uninsured/Underinsured Motorist Benefits—Improper Denial of Claims—
Remedies for Unreasonable Delay or Denial of Benefits—Failure-to-
Cooperate Defense.

April 18, 2024

Wenzell was in a serious car crash that caused long-term spinal injuries and persistent pain. He later
underwent surgery, which improved his symptoms, but then Wenzell was rear-ended in a new accident.
After this second accident, Wenzell reported that his pain worsened and his recovery faltered. Wenzell
sought monetary compensation from insurance. He first settled with the insurance company covering
the driver who had rear-ended him, exhausting the other driver’s liability insurance coverage. Wenzell
then made claims with his insurance providers—State Farm Mutual Automobile Insurance Company

(State Farm) and United Services Automobile Association (USAA)—seeking uninsured motorist (UIM)
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benefits under USAA’'s UIM policy. Wenzell later added an unreasonable denial or delay of benefits
claim against State Farm. The trial court granted summary judgment in favor of State Farm and USAA,

disposing of the breach of contract and unreasonable denial and delay claims.

On appeal, Wenzell argued that the trial court erroneously granted State Farm’s and USAA’'s motions for
summary judgment based on his noncooperation. State Farm and USAA moved for summary judgment
on grounds that Wenzell had failed to cooperate by not providing information necessary to investigate
his claim, arguing that his noncooperation constituted a failure to comply with a condition precedent
rather than an affirmative defense. CRS § 10-3-1118(1) provides that before an insurer can assert a failure
to cooperate defense against an insured it must (1) inform the insured in writing that the insurer needs
information that is unavailable without the insured’s assistance, and (2) that the “request is for
information a reasonable person would determine the insurer needs to adjust the claim filed by the
insured or to prevent fraud.” Insurers must also allow an insured 60 days to respond to the request for
information and provide an opportunity to cure. Strict compliance with the statute is required. Here,
neither State Farm nor USAA complied with these statutory requirements. Accordingly, neither
company could assert that Wenzell failed to cooperate, so the trial court erred by granting both

companies summary judgment on these grounds.
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Farm’s primary UIM policy. Here, the trial court concluded that USAA cannot have unreasonably
delayed or denied UIM benefits to Wenzell when State Farm’s UIM benefits had yet to be exhausted,
and that Wenzell’'s noncooperation with State Farm carried over to USAA. However, if it is determined
that Wenzell is entitled to damages beyond the sum of the other driver’s liability insurance and State
Farm’s UIM insurance, USAA will be required to pay Wenzell’'s excess damages up to its policy limit.
Therefore, the trial court erred by granting USAA’'s motion for partial summary judgment on grounds
that USAA could not have unreasonably denied benefits until State Farm’s policy had been exhausted.
Further, because USAA’s UIM policy does not require the exhaustion of State Farm’s UIM policy, the trial
court erred by determining that the acceptance of State Farm’s noncooperation defense carried over to
USAA, which had an independent duty to investigate Wenzell’s UIM claim to determine if its coverage

might be implicated.

Wenzell also asserted that disputed material facts required the trial court to deny summary judgment
on his claim of unreasonable delay or denial of benefits against State Farm under CRS 88 10-3-1115 and
-1116. Here, rather than demonstrating that there was no dispute concerning a material fact, State
Farm’s motion for summary judgment points to facts in the record that indicate the existence of a
genuine dispute of material fact. Therefore, the trial court erred by granting summary judgment in favor

of State Farm and dismissing Wenzell’s unreasonable delay and denial claim.

https://cl.cobar.org/from-the-courts/wenzell-v-united-services-automobile-assn/ 3/5


https://cl.cobar.org/

7/26/24, 4:20 PM

Wenzell v. United Services Automobile Ass’n. | Colorado Lawyer

SEARCH

Official Colorado Court of Appeals proceedings can be found at the Colorado Court of Appeals

website.

About Us
Contact Us
Write For Us
Privacy Policy
Media Kit

BACK TO THE FROM THE
COURTS PAGE

Contribute to Colorado Lawyer

Article submissions are peer-reviewed by coordinating editors before
being scheduled for publication. To get started, please review our writing
guidelines and contact the appropriate coordinating editor to discuss
your topic.

WRITE FOR US

https://cl.cobar.org/from-the-courts/wenzell-v-united-services-automobile-assn/ 4/5


https://www.coloradojudicial.gov/court-appeals/court-appeals-case-announcements?topic=77&wrapped=true
https://www.coloradojudicial.gov/court-appeals/court-appeals-case-announcements?topic=77&wrapped=true
https://cl.cobar.org/from-the-courts
https://cl.cobar.org/about/
https://cl.cobar.org/contact/
https://cl.cobar.org/write-for-us/
https://cl.cobar.org/privacy/
https://www.cobar.org/Portals/COBAR/CBA%20Media%20Kit%202024%20web.pdf?ver=ID8oXsX1HMpEb-wvlMnRYQ%3d%3d
https://cl.cobar.org/write-for-us
https://cl.cobar.org/

7/26/24, 4:20 PM Wenzell v. United Services Automobile Ass’n. | Colorado Lawyer

https://cl.cobar.org/from-the-courts/wenzell-v-united-services-automobile-assn/ 5/5


https://www.cobar.org/
https://cl.cobar.org/

