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Persuasive Advocacy or Ethical Dilemma?
Eugene Debs Case

If there are still any citizens interested in protecting human
liberty, let them study the conspiracy laws of the United
States which have grown until today no one’s liberty is safe.

Canon 22 (1908) Attitude Toward Jury

All attempts to curry favor with juries by fawning, flattery or
pretended solicitude for their personal conduct are unprofessional.
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Persuasive Advocacy or Ethical Dilemma?
Eugene Debs Case

| want to say boldly to this court that someone is guilty of one of the
foulest conspiracies that ever disgraced a free nation. If my clients
are innocent, other men are guilty of entering the temple of justice
and using the law, which was made to guard and protect and shelter
you and me and these defendants, for the purpose of hounding
innocent men to a prison pen.

Rule 3.4 Impartiality and Decorum of the Tribunal
A lawyer shall not:
...state a personal opinion as to the justness of the cause...
Canon 15 (1908) How Far a Lawyer may go in Supporting Client’s Cause

It is improper for a lawyer to assert...his personal belief in...his clients
innocence or the justness of his cause.
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Techniques of Persuasion and Advocacy Techniques
Use of Irony and Metaphor

* Gene Debs Case Closing Argument

— If a boy should steel a dime, a small fine would cover the
offense. He could not be sent to the penitentiary. But if two boys
plot to steel a dime but don’t do it, then both of them could be

sent to the penitentiary as conspirators.
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Techniques of Persuasion and Advocacy Techniques
Rhetorical Question

* Pennsylvania Coal Miner’s Closing Argument

— What will make the best man, the best American
citizen to build up a country we can be proud of?
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° ennsylivania Lod INer s Liosing Argumen

— This demand for a decent life for an eight-hour day and a decent
wage is not a demand to shirk responsibility as is claimed in this
case.
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— For all his weaknesses there is still in man that divine spark that
will make him reach upward for something higher and better
than anything he has ever known.
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— You’re a breaker boy, Johnny McCaffery?

— You mine anthracite coal?
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Techniques of Persuasion and Advocacy Techniques
Proper use of leading questions - facts not in dispute

* Pennsylvania Coal Miner’s Direct Examination

— That means they send you and a hundred other
men astraddle a shoot and as the coal comes
rushing down, you pick out the slate?
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— Now, | want to ask you about the time you lost
your leg.
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The Ethics of Advocacy
Bill Haywood Case

* But, gentlemen, it is not for Bill Haywood alone that | speak. |
speak for that long line of men who in darkness and despair
have borne the labors of the human race.

e Rule 3.4 Impartiality and Decorum of the Tribunal

A lawyer shall not...
...In trial, allude to any manner that the lawyer does not reasonably believe
is relevant...
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Persuasive Advocacy or Ethical Dilemma?
Bill Haywood Case

 For God’s sake, what sort of a community exists up
here that sane men should ask it? Need | come here
from Chicago to defend the honor of your state?

Canon 15 (1908) How Far a Lawyer May Go in Supporting a
Client’s Cause:

No fear of judicial disfavor or public unpopularity
should restrain him from the full discharge of his duty...
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Persuasive Advocacy or Ethical Dilemma?
Bill Haywood Case

* But if your verdict should be “not guilty” in this case, there
are still those who will reverently bow their heads and thank
you twelve men.

e Rule 3.4 Impartiality and Decorum of the Tribunal

A lawyer shall not...

...State a personal opinion as to the justness of a cause...or the guilt or innocence of
the accused.

CDLA
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Persuasive Advocacy or Ethical Dilemma?
Scopes Monkey Trial — Cross of William Jennings Bryan

* So, when you read that the whale swallowed Jonah, you accept that
literally?

 Was it the ordinary run of whale or one made especially for that purpose?
* Anyidea who Noah threw the rope to when he docked the ark?

Canon 18 (1908) Treatment of Withesses and Litigants

A lawyer should always treat adverse witnesses...with fairness and due
consideration...

CDLA



Techniques of Persuasion and Advocacy Techniques
Leading questions establishing complete control

* Scopes Case Direct Examination

— You’ve given considerable study to the bible,
haven’t you Mr. Bryan?

— You have written and published articles on the
bible almost weekly for fifty years?
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Techniques of Persuasion and Advocacy Techniques
Challenging credibility by absurdity

* Scopes Case Direct Examination

— So that 4,273 years ago there was not a living
thing on this earth, excepting the people on the
ark and the animals on the ark and the fishes.

CDLA
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Persuasive Advocacy or Ethical Dilemma?
Dr. Ossian Sweet Case

* |insist there is nothing but prejudice in this case...|
know what | am talking about and so do you...

* You need not tell me you are not prejudiced. | know
better. We are not very much but a bundle of
prejudices anyhow.

e (Canon 15 (1908) How Far a Lawyer May Go in Supporting
a Client’s Cause:

It is improper for a lawyer to assert...his personal belief in...his
client's innocence or the justness of his cause.

No fear of judicial disfavor or public unpopularity should restrain
him from the full discharge of his duty...

e The Golden Rule and Darrow

It is inappropriate for counsel to argue to jurors that they should
put themselves in the place of one of the litigants in deciding the
outcome of the case.

CDLA



— Their eyes are fixed on you. There hearts go out to you.
Their hopes hang on your verdict.
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Persuasive Advocacy or Ethical Dilemma?
Leopold and Loeb Sentencing Argument

“I am pleading for a time when hatred and cruelty will not
control the hearts of men, when we can learn by reason and
judgment and understanding that life is worth saving, that
mercy is the highest attribute of man.”

Rule 3.4 Impartiality and Decorum of the Tribunal

A lawyer shall not...

...In trial, allude to any manner that the lawyer does not reasonably believe
is relevant or that will not be supported by admissible evidence...or state a
personal opinion as to the justness of a cause



Darrow’s Story Telling Approach

Creating pictures with words.
Taking us to the place being described.
Creative use of themes

Good trial lawyers cause jurors to have visceral
reactions to their story.

The I’'m one of you approach

Simple terms, simple explanations

Creatively and respectfully pointing out the absurd
Pure argument — facts/inferences/conclusions
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