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Overview

• Navigating the Notice of Claim Process

• Maximizing Pre-Suit Settlement Opportunities​

• Creating springboard into Litigation
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Pre-Suit Process
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1. Colorado Construction Defect Action Reform Act 

(“CDARA”) – C.R.S. § 13-20-801, et seq.
• Applies to builder-vendor, general contractors, 

subcontractors, design professionals

• Requires “actual damages”

• Consent of association

2. Notice of Claim
• Contractor has 30 (residential) or 45 (commercial) days to 

respond

• Describes type and location of defect

• Claimant required to accommodate inspection

• Construction professional may propose remedy

• Potential Settlement Discussions



Pre-Suit Notice
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Pre-Suit Notice
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Response to Notice of Claim
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1. Attorney Review of Notice of Claim
• Fairly limited

• Ensure statutory compliance, opportunity to inspection

• Identify appropriate expert(s)

2. Expert Review of Notice of Claim
• Determine nature/sufficiency of substantive allegations

• Identify which allegations are within area of expertise

• “Poor Grading” v. Qualitative Analysis

• Specific location of alleged issues identified?

• Identify and review necessary client documents
• Contracts, plans, specifications, applicable codes

• Determine need for site visit

• Formulation of potential remedy



Response to Notice of Claim
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3. Attorney Response
• Need to send additional notices of claim to subcontractors

• Defense/Indemnity/Additional Insured tenders



Effective Expert Site Visit
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1. Planning ahead
• Who, what, when, where – and how long. 

• If multiple experts, coordinate who will be addressing what 

allegations

• Anticipated site conditions, confirm necessary access

• Equipment needs

2. Pre-Visit Research
• Understanding client’s scope of work (“SOW”)

• Is SOW defined in existing document?

• Understanding what the client didn’t do can be as, or 

more, important than what they did do. 



Effective Expert Site Visit
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2. Pre-Visit Research (continued)
• Familiarity with applicable code provisions and 

jurisdictional requirements

• Understand history of documented defects/conditions

• Direct communications between expert and client



Effective Expert Site Visit
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3. While on Site
• Documenting site conditions

• Photos, relative level survey, compaction testing, define 

extent of potential repair quantities (if any)

• Helpful to have client representative at site visit, if possible

• Identify allegations that may need additional investigation 

or destructive testing to fully evaluate both causation and 

repair options (if necessary).



Effective Expert Site Visit
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4. Post-Visit Considerations
• De-brief conversation involving both client and expert

• Any questions raised during inspection can be 

answered

• Potential client exposure/risk if proceeds to litigation

• Need for additional document review and/or investigations?

• Maintenance records, repair proposals/invoices

• Discuss pros and cons of additional investigations with 

expert

• Request expert report?



Attention to Detail



Attention to Detail



Pre-Suit Settlement Opportunities
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1. Educating the Attorney
• Expert equips attorney to adequate convey position

• Identify and explain big picture themes, risks, and 

supporting details

• If report created, consideration of what level of detail to 

include

• Confirm report is subject to C.R.E. 408 protection

• Confirm attorney is prepared to explain & defend position

2. “Plan B” Mediation
• Collaborative negotiation process involving experts

• Often facilitated by traditional mediator

• Goal is to create space for experts to discuss and agree 

upon a remedy

• Protected by C.R.E. 408



Effective Preparation for Litigation
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Effective Preparation for Litigation
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1. Sneak Preview of Homeowners’ Position
• Design and execute discovery strategy based on 

information provided in pre-suit report and information 

gained during site visits

2. Efficient Document Review
• Document intensive cases

• Develop understanding with expert on what materials need 

to be transmitted

• If available, index of disclosure documents can be 

provided to expert first, which will assist with efficiently 

weeding out inapplicable documents

• Abundance of caution – when in doubt, provide
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Questions



Contact

Ryan A. Williams

Partner

Wilson Elser Moskowitz Edelman & Dicker, LLP 

(303) 572-5300

ryan.williams@wilsonelser.com

Aaron Bagley, P.E.

Manager – Forensic Engineering/Principal

CMT Technical Services

(303) 220-0300

aaron.bagley@cmttechnicalservices.com

© 2023 Wilson Elser. All rights reserved.


	Slide 1: Knowing When to Ask for Help:  Early, Effective Use of Expert Witnesses in Construction Defect Disputes
	Slide 2: Overview
	Slide 3: Pre-Suit Process
	Slide 4: Pre-Suit Notice
	Slide 5: Pre-Suit Notice
	Slide 6: Response to Notice of Claim
	Slide 7: Response to Notice of Claim
	Slide 8: Effective Expert Site Visit
	Slide 9: Effective Expert Site Visit
	Slide 10: Effective Expert Site Visit
	Slide 11: Effective Expert Site Visit
	Slide 12: Attention to Detail
	Slide 13: Attention to Detail
	Slide 14: Pre-Suit Settlement Opportunities
	Slide 15: Effective Preparation for Litigation
	Slide 16: Effective Preparation for Litigation
	Slide 17: Questions
	Slide 18: Contact

