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Highlighting Important Issues Facing Today's Defense Attorneys

CDLA EVENT: AMICUS BRIEF WRITING

Justice Marquez, keynote speaker, presented an informative session for CDLA
members and their guests. Highlights inclued the do’s and don’ts of Amicus
Briefs when presenting to the Supreme Court. Pictured from left to right:
CDLA President Jan Spies, Spies Powers & Robinson; Jeff Ruebel, Ruebel &
Quillen; Colorado Supreme Court Justice Monica M. Marquez,; Jerry Pratt,
Pratt & Landry

If you missed it, you missed out! Attend all CDLA events to get the most up-to-

date infomation and happenings with the practice of defensive law and the
CDLA. If you’d like to present for CDLA, please visit our website at codla.org.
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COURT OF APPEALS

Stresscon Corp. v. Travelers Property
Casualty Company of America.—
Court of Appeals expands notice-prejudice
rule and the damages available under
unreasonable delay statute (CA 09/12/13).
In this construction case, the general
contractor and the concrete company
settled their dispute without litigation.
Before entering into the settlement, the
concrete company did not inform the
insurance company of the settlement
or obtain its consent. The insurance
company argued that the notice—
prejudice rule does not apply to breaches
of “no voluntary payment” clauses, and
insurers are prejudiced as a matter of
law whenever an insured settles with a
third-party claimant before that third
party has filed a lawsuit. The Court of
Appeals disagreed, and held that the
notice—prejudice rule applies to “no
voluntary payment” clauses in insurance
policies. An insured’s pre-litigation
settlement with a third party does not
conclusively establish that an insurer was
prejudiced. Here, sufficient evidence was
presented at trial to support the jury’s
finding that the insurance company was
not prejudiced. Travelers then argued
that the trial court should have granted
a judgment notwithstanding the verdict
because the court had erroneously
allowed the jury to consider conduct
that occurred before the effective date
of CRS §§ 10-3-1115 and 1116. The
Court found that Travelers had waived
this argument, however, because it did
not request a limiting instruction. On
cross-appeal, relying on the collateral
source rule, the concrete company
argued that the trial court improperly
reduced its damages by the amount that
the insurer of one of the members of the
crane team paid to satisfy the judgment

in the first trial. The unambiguous

language of the “other insurance” clauses
in the insurance policies, however, states
that the concrete company contracted
away its right to recover benefits from
both the insurance company and the
insurer of the member of the crane
team. Therefore, the trial court did not
err when it reduced the damages by the
amount that the insurer for the member
of the crane team paid to the concrete
company to satisfy the judgment in the
first trial. The concrete company also
argued that the trial court incorrectly
deducted the fees and costs that it
incurred in bringing the fee request—
namely, the “fees-on-fees”—from its
award under CRS § 10-3-1116(1). A
request for fees-on-fees in connection
with a § 10-3-1116(1) claim is a request
for damages, and the trial court was
found to have erred in denying this
portion of the concrete company’s fees
claim.

Sebastian v. Douglas County—
Miscalculation of deadlines is not excusable
neglect for purposes of setting aside default
Judgment. (CA 09/12/13). Deputy Black
allowed a K-9 dog to give chase to

two other suspects who fled. The dog

stopped at a fence that the two suspects
had successfully climbed. It returned
to the suspect vehicle, where Sebastian
remained seated, and proceeded to
attack him. Sebastian asserted that he
was entitled to recover damages because
the attack violated rights guaranteed
him by the Fourth and Fourteenth
Amendments to the U.S. Constitution.
On appeal, Sebastian contended that
the district court erred in denying
his 60(b)(1) motion setting aside the
default. Sebastian’s failure to file a timely
response, however, was not excusable
based on his attorney’s miscalculation
of the deadline. The district court
concluded that Sebastian’s allegations
would not support a finding of the
threshold issue—that is, an intentional
seizure—to support his 42 USC § 1983
claim. Although the trial court did not
analyze any equitable considerations
in favor of granting Sebastian’s 60(b)
(1) motion, the district court’s decision
refusing to vacate the judgment of
dismissal was not manifestly arbitrary,
unreasonable, or unfair based on the first

two factors.
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Riccatone v. Colorado Choice Health
Plans—Courtof Appealsholdsthat financial
incentive fo insurance entity necessary for
bad faith action (CA 09/12/13). Plaintifts
were plan participants under the San
Luis Valley Combined Educators
Health Plan. Among the defendants
was GBS, a broker and advisor for the
Plan. Plaintiffs brought claims based on
the denial of benefits to Duran based
on a provision in the Plan excluding
from coverage injuries resulting from
the illegal use of alcohol. Plaintiffs
contended that the district court erred
in granting summary judgment to
defendants on plaintiffs’ common law
bad-faith breach of insurance contract.
The district court properly granted
summary judgment against defendants
on plaintifts’ common law bad-faith
breach of insurance contract claims,
because these defendants were not the
insurer and importantly did not have
a financial incentive to deny plaintift’s
claims or coerce a reduced settlement;
therefore, the Court concluded, they did
not owe a duty of good faith and fair
dealing to plaintiffs. Additionally, the
district court properly granted summary
judgment in favor of GBS and Choice
on plaintiffs’ claim for unreasonable
denial of insurance benefits under CRS §
10-3-1116(1), because neither GBS nor
Choice was a proper defendant under
the statute. They were not engaged in
the business of insurance, which includes
only those individuals or entities against
whom a common law claim of bad-faith

breach of insurance contract would exist.

Mullins v. Medical Lien Management,
Inc.—Medical Lien claimant prevails
on claim against interplead settlement
funds (CA 09/26/13). This interpleader
action stems from settlement proceeds
recovered by Mullins due to a car
accident. Mullins’s law firm withheld a

portion of the settlement pursuant to the
fee agreement. However, MLM claimed
to hold a medical lien of $17,081.10,
an amount in excess of the settlement
funds, which represented charges for
care provided to Mullins by SpineOne
P.C., as a result of injuries sustained by
Mullins in the car accident. Among the
issues raised on appeal, Mullins asserted
that the trial court abused its discretion
by admitting evidence presented by
MLM because MLM failed to provide
notice of the evidence to Mullins
before trial. However, the Court found
that sanctions were not proper absent
prejudice, and since Mullins was familiar
with the content of the trial exhibits,
the late disclosure could not have
caused prejudiced Mullins or otherwise
warranted sanctions. Next, Mullins
objected to MLM’s calling a witness
not identified in disclosures statements
or in the witness list. The Court of
Appeals, however, held that since the
witness had submitted an affidavit in
support of summary judgment, Mullins
reasonably could have anticipated the
witness would testify and could have
anticipated the content of his testimony.
Therefore, sanctions or exclusion were
not appropriate. Further, Mullins had
notice of the witness’s identity because
an affidavit in support of MLM’s motion
for summary judgment contained
statements from the witness similar to his
testimony. Thus, the trial court did not
abuse its discretion by allowing MLM'’s
witness to testify. Mullins further argued
that the trial court abused its discretion
by allowing MLM’s witness to testify as
a lay witness about the reasonableness
and necessity of SpineOne’s medical
bills. The witness’s conclusions, however,
did not involve a process of reasoning
that could not be reached by an ordinary
citizen without specialized training or

experience. Therefore, the trial court did

not err in allowing this witness to testify
about his lay opinion. The Court also
affirmed the trial court’s exclusion of the
amount of consideration paid by MLM
in purchasing the medical lien, finding

this evidence immaterial.

The witness’s
conclusions,
however, did not
involve a process of
reasoning that
could not be
reached by an ordinary
citizen without
specialized training
or experience.

Idaho Pacific Lumber Company, Inc.
v. Celestial Land Company Limited—
Amounts owed to independent contractor
are not earnings for purpose of garnishment
(CA09/26/13).Judgment creditor served
garnishee with a writ of garnishment.
Garnishee, who was an independent
contractor rather than an employee,
answered the writs that the debt owed to
judgment debtor constituted earnings.
The Court of Appeals held that because
indebtedness owed to an independent
contractor is not earnings. It also held
that there is no Colorado authority that
supports judgment creditor’s request for
such a broad writ of assistance under
CRCP 69 and thus the trial court did
not err in denying judgment creditor’s

motion for a writ of assistance.




THE COLA UPDATE

Egelhoff v. Taylor—Judge Egelboff
prevails in spurious lien suit against him.
(CA 09/26/13). Taylor filed a document
purporting to be a lien with the Denver
County Clerk and Recorder, asserting
that Egelhoff owed him $500 million and
that this debt was secured by Egelhoft’s
real and personal property. The lien was
found to be invalid pursuant to CRS §
38-35-204 and CRCP 105.1. On appeal,
Taylor asserted that the court erred in
concluding that his lien was spurious
and, thus, invalid. Neither documents
Taylor sent to the district court nor his
arguments on appeal provided any legal
or factual support for the validity of the
lien. Taylor also contended that Egelhoff
failed to exhaust his administrative
remedies before challenging the liens as
spurious under CRS § 38-35-204 and,
therefore, the court lacked subject matter
jurisdiction. Egelhoff had no available
administrative remedies to exhaust.
The proper procedure for removing a
spurious lien is to file a petition in a court
seeking an order to show cause under
CRS § 38-35-204, as Egelhoff did here.
In addition, both Taylor and Egelhoff
proceeded in this action as private
parties, not state agencies. Therefore, the
doctrine of exhaustion of administrative

remedies was inapplicable.

Abercrombie
& Fitch

NEW YORK

Tenth Circuit Court of Appeals

Braswell v. Cincinnati Incorporated,
et al, F. 3d , 12-5128
(09/23/13) Press brake found not
to be unreasonably dangerous after
modifications to original equipment
resulted in injury to worker. Derek
Braswell suffered a horrific workplace
accident: while operating a press brake
manufactured by Cincinnati, Inc., his
right arm was crushed, and eventually
had to be amputated. Despite warnings,
Braswell reached into the die area to
remove a jammed piece of metal. The
machine’s safety equipment designed to
prevent this type of accident had been
removed or disabled sometime prior to
the accident. After his injury, Braswell
filed a suit against Cincinnati on
theories of strict products liability and
negligence. The district court granted
summary judgment for Cincinnati on
the grounds that a subsequent owner
had modified the press brake to create
the danger and that the gated pedal
on the original model made the press
brake not unreasonably dangerous. The
Tenth Circuit agreed that the press
brake was not unreasonably dangerous:
with its warnings and safety devices, the
machine did not pose a danger beyond
that which the ordinary operator of the

machine would appreciate.

EEOC v. Abercrombie & Fitch-
F3d ) No. 11-5110 (10th Cir.
10/01/13) — Notice of need for religious
accommodation excuses failure to
accommodate. Abercrombie & Fitch
appealed the district court’s grant of
summary judgment in favor of the Equal
Employment Opportunity Commission
and the court’s denial of summary
judgment in favor of Abercrombie, on
the EEOC’s claim that Abercrombie
failed to provide a reasonable religious
accommodation for a prospective
employee, Samantha Elauf in violation
of Title VII of the Civil Rights Act of
1964. After review, the Tenth Circuit
concluded Abercrombie was entitled
to summary judgment as a matter
of law because there was no genuine
dispute of material fact that Ms. Elauf
ever informed Abercrombie prior to its
hiring decision that she wore a hijab for
religious reasons and that she needed an
accommodation for that practice because
of Abercrombie’s clothing policy.
Accordingly, the case was remanded
to the district court with instructions
to vacate its judgment and for entry of
judgment in favor of Abercrombie.
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SPONSOR SPOTLIGHT

Please support the following Sponsors of the 2013 Summer Conference:

oooooooooooooooooooooooooooo

Judicial
Arbiter Group,
Inc.

oooooooooooooooooooooooooooo

As one of the oldest, most successful
private judicial services in the country,
JAG provides the legal and business
communities with cost effective,
efficient dispute resolution programs,
including mediation and arbitration.
In addition to providing alternative
dispute resolution methods, JAG
arbiters also conduct mock appellate
arguments and review; serve in
court-appointed  functions  such
as receivers, liquidators, trustees,
special masters and statutorily
appointed judges; and conduct mock
jury trials and focus groups. JAG is
composed exclusively of former trial
and appellate judges, each of whom
was a distinguished leader during
service on the bench. Each judge
brings to JAG a commitment to
case resolution based upon a depth
of knowledge and experience with
litigants and the legal process.

Www.jaginc.com

oooooooooooooooooooooooooooo

o()e

THE RESOLUTION EXPERTS’

oooooooooooooooooooooooooooo

JAMS mediators and arbitrators
successfully resolve cases ranging
in size, industry and complexity,
typically achieving results more
efficiently and cost effectively
than through litigation. JAMS
neutrals are skilled in alternative
dispute resolution (ADR) processes
including mediation, arbitration,
special master, discovery referee,
project neutral, and dispute review
board work.

www.jamsadr.com/

oooooooooooooooooooooooooooo

NELSON

ARCHITECTURAL ENGINEERS, INC.

oooooooooooooooooooooooooooo

Nelson Architectural Engineers is
a multi-discipline investigation and
consulting firm specializing in forensic
engineering, architecture, fire/arson,
industrial hygiene & safety, and
cost estimating. With licensed and
registered experts nationwide, NAE
offers unparalleled support to the
insurance and legal arenas.

WWWw.Nac-us.com

ooooooooooooooooooooooooooo

Patterson

Reporting & Video / Videoconferencing

ooooooooooooooooooooooooooo

“Conducting your discovery...shouldn’t
be a trial.”

Patterson Reporting & Video, with
over 50 years of experience, provides
court reporting, videoconferencing,
videography  (updated technology
without stopping for tape change),
real-time reporting and litigation
support services—locally, nationwide
and worldwide. We have wvast
experience in all types of litigation and
work with state-of-the art technology.
Patterson Reporting & Video offers
highly skilled and experienced court
reporters, certified legal videographers,
the latest real-time reporting, litigation
support software, videoconferencing
and a nationwide reporting network.

Whether you need support in
arbitrations, depositions, hearings,
trials, or other proceedings, Patterson
Reporting’s
attention to detail and interfacing with
your support staft assists your litigation
process.

customized  service,

www.pattersonreporting.com
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Erinig
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The licensed engineers and consultants at Advanced
Engineering Investigations Corporation have over 100 years
combined experience in the forensic field.

Founded in 2005, our experts have performed investigations
in all 50 States. We have technical expertise in areas including
explosions, electrical failure analysis, fires, fire suppression
systems, civil and structural assessments and carbon monoxide
incidents - just to name a few!

Our clients include propane and natural gas companies, gas
appliance manufacturers, law firms, insurance carriers and
the transportation industry.

www.AFIengineers.com
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BRC

ANALYZING HOW INJURIES ARE CAUSED™

© © 0 0 0 000000000000 0000000000000 00000000 000 00

BRC specializes in the forensic analysis of how injuries
are caused. Using engineering and medical science, we
objectively answer two primary questions: did an injury
occur and, if so, did the injury occur as alleged? In this
effort, BRC employs qualified biomechanics who have MD
and/or PhD degrees and extensive experience in collision
investigation and injury tolerance as well as professional
engineers trained in crash reconstruction. Recognizing
that many are facing increasing financial pressures,
BRC provides a broad range of qualified consultants to

accommodate most working budgets.

www.brconline.com

SAVE THE DATE!
2014 Conference—July 24-26, 2014

in beautiful Telluride, Colorado

We are particularly excited about next year’s conference, which will be held in Telluride
and will feature Supreme Court Justice Antonin Scalia as the keynote speaker. If you can
make it, please make your hotel reservations ASAP at any of the 3 listed below.

Host Hotel—Hotel Madeline or call 866-530-0880 and reference “CDLA 2014 July
Conference” when making reservations. (located on the mountain top)

Alternate Hotel—Columbia Hotel (use the code CODLA)
or call 800-201-9505 and reference “Colorado Defense Lawyers Association”
(located at the bottom of the gondola in the town of Telluride)

Alternate Hotel—The Peaks Resort and Spa (Reference Colorado Defense Lawyers
Association) Toll Free (800) 789-2220
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